16 March 2024 


US Department of Education 
Office of Civil Rights 

Attn: Lorraine Irier 

61 Forsythe Street, SW Suite 19T10 
Atlanta, GA 30303-8927 


via E-mail Only 
lorraine.irier@ed.gov 


Cover and Transmittal Letter 


NOTE: This Cover and transmittal letter is part of the included 


complaint and is to be treated as such. 


The enclosed complaint is against the Florida State Board of Education and 
concerns changes to Florida Statues that are in violation of Title IX. It is directed 
to your attention as you handled the complaint mentioned in the next paragraph. 
If this complaint is to be assigned to a different attorney, please do so and notify 


me with the acknowledgement of receipt. 


A similar complaint was filed with your office previously (04-22-4031). In your 
letter dated 20 October 2023 the decision was to wait until the conclusion of a 
lawsuit pending in the Northern District of Florida U.S. Court. (See letter following 


this Cover and Transmittal Letter) 


That lawsuit (Equity Florida v Ron DeSantos) reached a settlement on 1 March 
2024 in which the language that violates Title IX remains intact. The court will not 
post notice of the settlement online until 10 April 2024 and it will be available to 


you at that time, if needed. 


In 2021 the President issued three Executive Orders, Nos.13988, 14021, and 14075 
(Item 10) which direct all federal agencies to aggressively pursue states that are in 


violation of federal codes and statutes as in pertains to GLBTQI+ discrimination. 


The Florida legislature and Board of Education have a standing policy to abide by 
Title [X restrictions as they see fit as they did on 24 May 2023 (Item 12). They 
routinely declare changes to Title IX to be null and void in the State of Florida as 
they did 2021 by mking changes to Florida Statutes 1006.205 through enacting the 


“Fairness in Women’s Sport Act” (Item 11). 


The Florida legislature has passed the “an act related to educator preparedness 
programs” which amended 1004 and 1012 which prevents teachers from including 
“instruction that teaches identity politics, ... “ or is based on theories the state may 
not agree with regardless of the evidence. (Item 13) This infringes on the educators 
rights to teach current changes in established relief systems to the detriment of the 


students. 


I will not be available beginning this date and continuing until the first week of 


May 2024 due to overseas travel obligations. 


Respectfully submitted on the 16™ of March 2024. 


gee ; hiedope— 


iota 


Dr. Brian A. Smith (ret) 
12746 Parkbury Drive 
Orlando, Florida 32828 


(407) 457-2800 


brinSmithdc@aol.com 


UNITED STATES DEPARTMENT OF EDUCATION REGION IV 


OFFICE FOR CIVIL RIGHTS, REGION IV ain daa 


FLORIDA 
61 FORSYTH ST., SOUTHWEST, SUITE 19T10 GEORGIA 
ATLANTA, GA 30303-8927 TENAES PEE 


October 20, 2023 


VIA EMAIL ONLY 

Dr. Brian Smith 

12746 Parkbury Drive 
Orlando, Florida 32828 
Email: briansmithdc@aol.com 


Re: | OCR Complaint No. 04-22-4031 
Dear Dr. Smith: 


On March 28, 2022, the U.S. Department of Education, Office for Civil Rights (OCR) received 
your complaint filed against the Florida Department of Education alleging discrimination on the 
basis of sex. Specifically, you allege the Florida Department of Education discriminates against 
LGBTQ students and families by enforcing Florida’s Parental Rights in Education. For the 
reason explained below, OCR is dismissing your complaint. 


OCR enforces Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. §§ 1681 
et seq., 34 C.F.R. Part 106, (Title IX), which prohibit discrimination on the basis of sex in any 
education program or activity receiving Federal financial assistance. As a recipient of Federal 
financial assistance from the Department of Education, the Florida Department of Education is 
subject to Title [IX and to OCR’s jurisdiction. 


Section 110(h) of OCR’s Case Processing Manual provides that OCR may close or dismiss an 
allegation where a class action with the same allegation(s) has been filed against the same 
recipient with state or federal court and the relief sought is the same as would be obtained if 
OCR were to find a violation regarding the allegation(s). 


OCR learned that the same allegation stated in your complaint was filed against the Florida 
Department of Education in the United States District Court for the Northern District of Florida. 
The federal court case is currently on appeal in the U.S. Court of Appeals for the Eleventh 
Circuit. 


Accordingly, OCR is dismissing this complaint under Section 110(h) and will take no further 
action on the complaint. An allegation may be refiled with OCR within 60 days following 
termination of the court proceeding if there has been no decision on the merits or settlement of 
the federal allegation(s). Dismissal with prejudice is considered a decision on the merits. 


The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 
www.ed.gov 
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This letter sets forth OCR’s determination in an individual OCR case. This letter is not a formal 
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s 
formal policy statements are approved by a duly authorized OCR official and made available to 
the public. OCR would also like to make you aware that individuals who file complaints with 
OCR may have the right to file a private suit in Federal court whether or not OCR finds a 
violation. 


We did not notify the Florida Department of Education of your complaint. Please be advised 
that the Florida Department of Education may not harass, coerce, intimidate, or otherwise 
retaliate against any individual because he or she has filed a complaint or participated in the 
complaint resolution process. If this happens, the individual may file another complaint alleging 
such treatment. 


Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request. If OCR receives such a request, we will seek to 
protect, to the extent provided by law, personally identifiable information that, if released, could 
reasonably be expected to constitute an unwarranted invasion of personal privacy. 


If you have any questions, please contact Lorraine Irier, the OCR Senior Attorney assigned to 
this complaint, at 202-987-1876 or lorraine.irier@ed.gov. 


Sincerely, 

Gey Calloway 
Ebony Calloway 
Compliance Team Leader 


United States Department of Education 
Office for Civil Rights 


DISCRIMINATION COMPLAINT FORM 


You do not have to use this form to file a complaint with the U.S. Department of 
Education’s Office for Civil Rights (OCR). You may send OCR a letter or e-mail instead 
of this form, but the letter or e-mail must include the information in items one 
through nine and item twelve of this form. If you decide to use this form, please 
type or print all information and use additional pages if more space is needed. An 
on-line version of this form, which can be submitted electronically, can be 


found at: http://www.ed.gov/about/offices/list/ocr/complaintintro.html. 


Before completing this form please read all information contained in the enclosed packet 
including: Information About OCR’s Complaint Resolution Procedures, Notice of Uses of 
Personal Information and the Consent Form. 


1. Name of person filing this complaint: 


Last Name: S M ITH First Name: B R [AN Middle Name: A 
address; 12746 PARKBURY DRIVE 
cityORLANDO State: FL Zip Code: 32828 


Home Telephone: 407.457. 2800 


Work Telephone: 
E-mail Address: Drlansmithdc@aol.com 


2 Name of person discriminated against (if other than person filing). If the person 
discriminated against is age 18 or older, we will need that person’s signature on this 
complaint form and the consent/release form before we can proceed with this 
complaint. If the person is a minor, and you do not have the legal authority to file a 
complaint on the student’s behalf, the signature of the child’s parent or legal 
guardian is required. 


Last Name: First Name: Middle Name: 

Address: —_ 

City: State: Zip Code:__ 
Home Telephone: Work Telephone: 


E-mail Address: 


Our Mission is to ensure equal access to education and to promote educational excellence throughout the Nation. 
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3. OCR investigates discrimination complaints against institutions and agencies which 
receive funds from the U.S. Department of Education and against public educational 
entities and libraries that are subject to the provisions of Title II of the Americans 
with Disabilities Act. Please identify the institution or agency that engaged in the 
alleged discrimination. If we cannot accept your complaint, we will attempt to refer 
it to the appropriate agency and will notify you of that fact. 


name oftnstiution: State Of Florida Board of Education 
Address: 325 West Gaines Street 
city, ALLAHASSEE State: FL Zip Code: 32399 


Department/Schoo:. Richard Corcoran, Commissioner 


4, The regulations OCR enforces prohibit discrimination on the basis of race, color, 
national origin, sex, disability, age or retaliation. Please indicate the basis of your 
complaint: 


L_] Discrimination based on race (specify) 


[| Discrimination based on color (specify) 


[LJ Discrimination based on national origin (specify) 


Discrimination based on sex (specify) 


Florida Statute 1001.42 was modified by enacting SB1834 (Item 
‘T) which now mandates a public school board "may not 


encourage classroom discussion about sexual orientation or 
gender identity in primary grade levels or in a manner that is not 


age appropriate ..." (8)(c)3 
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[| Discrimination based on disability (specify) 


L] Discrimination based on age (specify) 


[| Retaliation because you filed a complaint or asserted your rights (specify) 


L] Violation of the Boy Scouts of America Equal Access Act (specify) 


5. Please describe each alleged discriminatory act. For each action, please include the 
date(s) the discriminatory act occurred, the name(s) of each person(s) involved and, 
why you believe the discrimination was because of race, disability, age, sex, etc. Also 
please provide the names of any person(s) who was present and witnessed the 
act(s) of discrimination. 


The law became effective on 1 July 2022 and ws expanded to 
include all public schoot grades in Apri em as 


jurisdiction as this law violates Title IX of the Education 
Amendments of 1972, which prohibits discrimination on the basis 


assertion is found in your letter dated 2 March 2022 (Item 2). The 
legislative counsel's analysis in the absence of one, as in this 


3 


there is enough evidence to proceed. 
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6. What is the most recent date you were discriminated against? 


pateOt applicable 


vi If this date is more than 180 days ago, you may request a waiver of the filing 
requirement. 


[| Iam requesting a waiver of the 180-day time frame for filing this complaint. 
Please explain why you waited until now to file your complaint. 


8. Have you attempted to resolve these allegations with the institution through an 
internal grievance procedure, appeal or due process hearing? 


(e) YES O NO 


If you answered yes, please describe the allegations in your grievance or hearing, 
identify the date you filed it, and tell us the status. If possible, please provide us 
with a copy of your grievance or appeal or due process request and, if completed, 
the decision in the matter. 


Congressional hearings have not been equitable. Items at end of 


form are: (item 3) fetter trom the US Congress, 2T Feb 2022; (4) _ 
Kelley Hayes "This is fear - mongering..." 8 Feb 2022; (5) HB 


1557 Staff analysis, 15 Feb 2022: (6) Theresa Jacobs, Orange 
Co School Bd, 13 Feb 2022, 


Also Item 8, Letter to Vice-President; and Item 9 Amicus brief of 16 state AG's 


9. If the allegations contained in this complaint have been filed with any other Federal, 
state or local civil rights agency, or any Federal or state court, please give details and 
dates. We will determine whether it is appropriate to investigate your complaint 
based upon the specific allegations of your complaint and the actions taken by the 
other agency or court. 


Agency or Court: 
Date Filed: 
Case Number or Reference: 


Results of Investigation/Findings by Agency or Court: 
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10. If we cannot reach you at your home or work, we would like to have the name and 
telephone number of another person (relative or friend) who knows where and 
when we can reach you. This information is not required, but it will be helpful to 
us. 


REINBECK 5. name: RANDOLPH 
407.285.8509 


Last Name: Middle Name: T 


Home Telephone Work Telephone: 


11. What would you like the institution to do as a result of your complaint — what 
remedy are you seeking? 


Declare Florida Statute 1001.42 to be in violation of Title IX and 
stop the distribution of all federal funds for education until the 


Florida legislature changes the statutes to be in accord with 
federal law. Once compliance has been verified, the federal 


while the statewas not in compliance are forfeit. 


12. We cannot accept your complaint if it has not been signed. Please sign and date 
your complaint below. 
aS les 
03/16/2024 toe 
(Date) (Signature) 
(Date) (Signature of person in Item 2) 


Please mail the completed and signed Discrimination Complaint Form, your signed consent 
form and copies of any written material or other documents you believe will help OCR 
understand your complaint to the OCR Enforcement Office responsible for the state where 
the institution or entity about which you are complaining is located. You can locate the 
mailing information for the correct enforcement office on OCR’s website at 
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. 


Complaint: FL Department of Education 16 March 2024 


Index to numbered items 
Number Item number of pages 
1 Text of SB1834 
2 OCR letter, Mar 2022 2 
3 Letter US Congress, Feb 2022 6 
4 Kelly Hayes “fear-mongering” 4 
5 FL House Summary Analysis 9 
6 Letter Teresa Jacobs, Feb 2022 2 
a Expansion to include all grades 1 
8 Letter Vice-President, Apr 2023 1| 
9 Amicus 16 AGs, Aug 2022 42 
10 Presidential Executive Orders, 2021 12 
11 FS 1006.205 Fairness in .... 2 
12 FL Rejection of changes to Title IX 41 
13 FL Changes to FS 1004 & 1012 6 


Florida Senate - 2022 SB 1834 


item 01 


By Senator Baxley 
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A bill to be entitled 
An act relating to parental rights in education; 


amending s. 1001.42, F.S.; requiring district school 


boards to adopt procedures that comport with certain 
provisions of law for notifying a student’s parent of 


specified information; requiring such procedures to 


reinforce the fundamental right of parents to make 
decisions regarding the upbringing and control of 
their children in a specified manner; prohibiting the 
procedures from prohibiting a parent from accessing 


certain records; providing construction; prohibiting a 


school district from adopting procedures or student 


support forms that require school district personnel 
to withhold from a parent specified information or 
that encourage or have the effect of encouraging a 
student to withhold from a parent such information; 
providing an exception; prohibiting school district 


personnel from discouraging or prohibiting parental 


notification and involvement in critical decisions 


affecting a student’s mental, emotional, or physical 
well-being; prohibiting a school district from 


encouraging classroom discussion about sexual 


orientation or gender identity in primary grade levels 
or in a specified manner; authorizing a parent to 
bring an action against a school district to obtain a 
declaratory judgment that a school district procedure 
or practice violates certain provisions of law; 


providing for the additional award of injunctive 


relief, damages, and reasonable attorney fees and 
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12-01508B-22 20221834 _ 
court costs to certain parents; requiring certain 


training developed or provided by a school district to 


adhere to standards established by the Department of 
Education; requiring the department to review and 


update, as necessary, specified materials by a certain 


date; providing an effective dat 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. Paragraph (c) is added to subsection (8) of 


BP Ww W WD WB WwW WwW WwW WwW W W 
Oo OO WA IND oO FPF WB NY F OO 


section 1001.42, Florida Statutes, to read: 
41 1001.42 Powers and duties of district school board.—The 
42 district school board, acting as a board, shall exercise all 
43 powers and perform all duties listed below: 
44 (8) STUDENT WELFARE .— 
45 (c)1. In accordance with the rights of parents enumerated 
46 in ss. 1002.20 and 1014.04, adopt procedures for notifying a 
47 student’s parent if there is a change in the student’s services 
48 or monitoring related to the student’s mental, emotional, or 
49; physical health or well-being and the school’s ability to 
50 provide a safe and supportive learning environment for the 
51! student. The procedures must reinforce the fundamental right of 
52| parents to make decisions regarding the upbringing and control 
53 of their children by requiring school district personnel to 
54 encourage a student to discuss issues relating to his or her 
a} well-being with his or her parent or to seek permission to 
56 discuss or facilitate discussion of the issue with the parent. 
57 The procedures must comply with s. 1002.22(2) and may not 
58; prohibit a parent from accessing any of his or her minor child’s 
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education records created, maintained, or used by the school 


district. This paragraph does not limit or alter any obligation 


of school district personnel to report suspected abuse, 


abandonment, or neglect, as those terms are defined in s. 39.01. 


2. A school district may not adopt procedures or student 


support forms that require school district personnel to withhold 


from a parent information about his or her student’s mental, 


emotional, or physical health or well-being, or a change in 


related services or monitoring, or that encourage or have the 


effect of encouraging a student to withhold from a parent such 


information, unless a reasonably prudent person would believe 


that such disclosure would result in abuse, abandonment, or 


neglect, as those terms are defined in s. 39.01. School district 


personnel may not discourage or prohibit parental notification 


of and involvement in critical decisions affecting a student’s 


mental, emotional, or physical health or well-being. 


3. A school district may not encourage classroom discussion 


about sexual orientation or gender identity in primary grade 


levels or in a manner that is not age-appropriate or 


developmentally appropriate for students. 


4. A parent of a student may bring an action against a 


school district to obtain a declaratory judgment that a school 


district procedure or practice violates this paragraph and seek 


injunctive relief. A court may award damages and shall award 


reasonable attorney fees and court costs to a parent who 


receives declaratory or injunctive relief. 


5. Student support services training developed or provided 


by a school district to school district personnel must adhere to 


student services guidelines, standards, and frameworks 


Page 3 of 4 


CODING: Words steieken are deletions; words underlined are additions. 


88 
89 
90 
91 
92 
93 
94 
95 


Florida Senate - 2022 SB 1834 


12-01508B-22 20221834 _ 


established by the Department of Education. 


Section 2. By June 30, 2023, the Department of Education 


shall review and update, as necessary, school counseling 


frameworks and standards; educator practices and professional 


conduct principles; and any other student services personnel 


guidelines, standards, or frameworks in accordance with the 


requirements of this act. 


Section 3. This act shall take effect July 1, 2022. 
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item 02 


UNITED STATES DEPARTMENT OF EDUCATION REGION IV 


OFFICE FOR CIVIL RIGHTS, REGION IV ere 


FLORIDA 
61 FORSYTH ST., SOUTHWEST, SUITE 19T10 GEORGIA 
ATLANTA, GA 30303-8927 TEN AB Set 


March 3, 2022 


VIA EMAIL ONLY 
briansmithdc@aol.com 
Dr. Brian A. Smith 
12746 Parkbury Drive 
Orlando, Florida 32828 


Re: | OCR Complaint No. 04-22-4023 
Dear Dr. Smith: 


On February 11, 2022, the U.S. Department of Education, Office for Civil Rights (OCR) received 
your complaint against the Florida Department of Education. You allege that a proposed Florida 
law, Senate Bill 1834 (SB1834), is discriminatory based on sex. After carefully reviewing the 
information you provided and publicly available information, OCR is dismissing your complaint 
for the reasons explained below. 


OCR enforces Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et 
seq., and its implementing regulation at 34 C.F.R. Part 106, which prohibit discrimination on the 
basis of sex in any education program or activity receiving Federal financial assistance. As a 
recipient of Federal financial assistance from the Department of Education, the Florida Department 
of Education is subject to Title IX and to OCR’s jurisdiction. 


Section 108(s) of OCR’s Case Processing Manual states, in relevant part, that OCR will dismiss 
a complaint when OCR determines the allegation is unripe. 


In the complaint you filed with OCR, you state that your complaint is proactive, and in describing 
the discriminatory act you cite anticipated passage of the bill as a violation of the law. You also 
request that all federal funding be withheld from the Florida Department of Education if the bill is 
enacted. 


According to the Florida Senate’s website, SB1834 is a bill still under consideration.' Therefore, 


the allegation is unripe and OCR is dismissing the complaint under Section 108(s) of OCR’s Case 
Processing Manual. 


' See https:/Avww.flsenate. gov/Session/Bill/2022/1834/?Tab=BillHistory (Last accessed March 1, 2022.) 


The Department of Education's mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 
www.ed.gov 
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Please note that if SB1834 is passed into law, you may refile your complaint with OCR. For more 
information on our complaint processing procedures, you may access OCR’s Case Processing 


Manual at https://www2.ed.gov/about/offices/list/ocr/docs/ocrepm.html. 


This letter sets forth OCR’s determination in an individual OCR case. This letter is not a formal 
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s formal 
policy statements are approved by a duly authorized OCR official and made available to the public. 
OCR would also like to make you aware that individuals who file complaints with OCR may have 
the right to file a private suit in Federal court whether or not OCR finds a violation. 


Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request. If OCR receives such a request, we will seek to protect, 
to the extent provided by law, personally identifiable information which, if released, could 
reasonably be expected to constitute an unwarranted invasion of personal privacy. 


OCR did not notify the Florida Department of Education of your complaint. Nevertheless, please 
be advised that the recipient must not harass, coerce, intimidate, discriminate, or otherwise retaliate 
against an individual because that individual asserts a right or privilege under a law enforced by 
OCR or files a complaint, testifies, assists, or participates in a proceeding under a law enforced by 
OCR. If this happens, the individual may file another complaint alleging such treatment. 


This concludes OCR’s consideration of your complaint. If you have any questions, please contact 
Lorraine Irier, the OCR attorney assigned to this complaint, at 404-974-9349 or 
lorraine.irier@Wed.gov. 


Sincerely, 


Cay Calloway. 
Ebony Calloway 
Compliance Team Leader 


Item 03 


Congress of the United States 
Washington, AC 20515 


February 21, 2022 


The Honorable Wilton Simpson 
President of the Florida Senate 
409, The Capitol 

404 South Monroe Street 
Tallahassee, FL 32399-1100 


The Honorable Chris Sprowls 

Speaker of the Florida House of Representatives 
420, The Capitol 

402 South Monroe Street 

Tallahassee, FL 32399-1300 


Dear President Simpson and Speaker Sprowls: 


We write today regarding two bills being considered by the Florida Legislature, misleadingly 
titled “Parental Rights in Education” (HB 1557 and SB 1834). Under this legislation, schools 
would be barred from classroom discussions about sexual orientation or gender identity in 
kindergarten through third grade, and more vaguely prohibit it in any “manner that is not age- 
appropriate or developmentally appropriate.” Furthermore, the bills open the floodgates to 
frivolous lawsuits by parents seeking to restrict the acknowledgement of LGBTQ+ identities in 
school. In the interest of academic freedom and the mental health of students, we urge you to 
oppose these bills and not allow them to come to the floor of the Florida House or Senate for a 
vote. 


The ACLU is currently tracking nearly 150 active state bills that discriminate against the 
LGBTQ+ community, five of which are moving through the Florida Legislature.’ While all of 
these bills threaten LGBTQ¢+ civil rights, HB 1557 and SB 1834 are additionally egregious due 
to their disastrous implications for the principles of free speech and freedom of expression and 
attack the very core of American constitutional democracy. Unfortunately, these bills continue to 
receive national attention since they have advanced in the legislative process beyond similar bills 
in other states seeking to restrict LGBTQ+ rights in education. 


Under the guise of parents’ rights, these two bills fit into an alarming trend of rising threats to 
academic freedom and American children’s right to a comprehensive education. Contrary to 
assertions by the bills’ supporters that discussions of sexual orientation and gender identity are 
inappropriate for schoolchildren, the American Psychological Association and the National 
Association of School Psychologists recommend that K-12 schools acknowledge sexual and 


gender diversity and “create policies that directly improve, affirm, and support the health 
and wellbeing of gender and sexual diverse children and adolescents of all ages.”" 


LGBTQ+ youth face a wide breadth of unique barriers to mental wellbeing as they venture to 
openly embrace their identities and seek acceptance from peers and adults, including their 
parents and teachers. According to the Trevor Project’s 2021 National Survey on LGBTQ Youth 
Mental Health, the overwhelming majority of LGBTQ+ youth reported symptoms of generalized 
anxiety and major depressive disorder." The rising politicization of LGBTQ+ schoolchildren’s 
lives — and transgender and nonbinary youth in particular — has only worsened recently, with 
94% reporting that “recent politics negatively impacted their mental health.” Critically, 
LGBTQ-inclusive curricula improved mental health outcomes, and LGBTQ+ youth in a 
school environment that affirmed their identities — rather than erasing or rejecting it — 
were 33% less likely to report attempting suicide.” 


Florida schools already fail to provide a safe environment for LGBTQ+ students, with one 
survey of secondary students in Florida finding that 61% experienced at least one form of anti- 
LGBTQ discrimination.” A new law silencing LGBTQ+ students and inciting a culture of fear 
around the discussion of LGBTQ+ identities will only serve to further degrade the poor state of 
LGBTQ+ youth mental health. 


Schools must be institutions that foster learning, innovation, and growth — not secrecy and 
intimidation. 


Whether students identify as a part of the LGBTQ+ community or not, they deserve to hear the 
stories of Bayard Rustin, a Black gay man who helped organize the 1963 March on Washington, 
and Marsha P. Johnson, a Black transgender activist who was a prominent figure in the 
Stonewall uprising. They should also learn about landmark Supreme Court cases like U.S. v. 
Windsor and Obergefell v. Hodges — and the loving same-sex couples behind these victories — 
which drastically advanced justice and equality for LGBTQ+ people in the United States. 


An education that lacks these fundamental details of the history of American civil rights is 
one that is incomplete. 


LGBTQ+ kids must not be a pawn exploited in today’s political discourse — not in Florida, nor 
any other state in our nation. We ask that you consider the harmful toll this legislation would 
have on LGBTQ+ children’s mental health and individual liberties in education, oppose these 
bills, and do not bring them to a vote on the floor of the Florida House or Senate. 


Sincerely, 


Debbie Wasserman Schult’ 


Member of Congress 


ember of Congress 


Lia tranlee 


Lois Frankel 
Member of Congress 


Mah Spobvamnty 


Mark Takano 
Member of Congress 


Kitchie. Lom——— 


Ritchie Torres 
Member of Congress 


Sharite Tt: Davids 
Member of Congress 


DAH Calo. 


David N. Cicilline 
Member of Congress 


NMth-2 


Nikema Williams 
Member of Congress 


Ted Deutch 
Member of Congress 


Corelyes B, Mats, 


Carolyn B. Maloney 
Member of Congress 


Sph— 


Sean Casten 


Member of Congress 


Stephanie Murphy 
Member of Congress 


Frederica S. Wilson 
Member of Congress 


Audré Carson 


André Carson 
Member of Congress 


Sila ost 


Charlie Crist 
Member of Congress 


Yussn be 


Darren Soto 
Member of Congress 


Katty « asfor 
Kathy Castor 


Member of Congress 


We uj 


Mike Quigley 
Member of Congress 


aes 
Mark Pocan 
Member of Congress 


Beh 


Brian Higgins 
Member of Congress 


Mebane Hinge’ 
Debbie Dingell 


Member of Congress 


Hate lo 


Katie Porter 
Member of Congress 


Vlei. 


Mondaire Jones 
Member of Congress 


Opp mer 


Jim Cooper 
Member of Congress 


mie Raskin 
Member of Congress 


A. Orato 


Danny K. Navis 
Member of Congress 


IL 


Ruben Gallego 
Member of Congress 


CC: 


The Honorable Ron DeSantis, Governor of Florida 

The Honorable Debbie Mayfield, Florida Senate Majority Leader 
The Honorable Lauren Book, Florida Senate Minority Leader 
The Honorable Michael Grant, Florida House Majority Leader 
The Honorable Evan Jenne, Florida House Minority Leader 


(We hve 


Dwight Evans 
Member of Congress 


y‘Panetta 
Member of Congress 
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Item 4 


rhis is fear-mongering : Parents, 
teachers slam Senate bill limiting 
- ), , J F 
primary school talk about LGBTQ 
COMMU T) ty 


‘Kids are gay. Kids are trans. Passing this bill does not make that any less true: 


A slew of teachers, parents and students spoke Tuesday morning against legislation that 
would more closely regulate LGBTQ instruction in the classroom and conversations with 
younger students. 


Despite the wave of public testimony opposing the bill, the measure (SB 1834) was passed 
in a 6-3 vote along party lines by the Senate Education Committee. 


The legislation, sponsored by Ocala Republican Sen. Dennis Baxley, would ban school 
districts from “encouraging classroom discussion about sexual orientation or gender identity 
in primary grade levels or in a manner that is not age-appropriate.” It also would allow 
parents to sue a school district if such a violation occurred. In presenting the bill, Baxley said 
it would promote parental rights and prevent schools from advancing “social agendas.” 


“There's a reorientation going on in our culture, maybe some of it’s very good. But parents 
have a parent role, and it’s being ignored,” Baxley said. “I think when you start opening sexual 
type discussions with children, you're entering a very dangerous zone.” 


Baxley made clear his concern was that rather than teaching students basic skills, teachers 
are tasked with “social engineering” LGBTQ matters. Some see the legislation as part of the 
culture wars shaping this Session’s priorities. 


The bill is akin to the Parents’ Bill of Rights measure passed last year that also drew 
objections from the LBGTQ community. The law later provided a legal avenue to stop 
schools from requiring students to wear face masks over their parents’ objections. 


“My concern is that when were off track. Rather than equipping these very young students 
with basic skill sets .. we have an agenda that is part of the curriculum that is | believe, 
social engineering. And it’s age-inappropriate,’ Baxley argued. “I think what’s happening is 
they have a political and cultural view that they get wrapped up in and they become 
advocates in that setting with children, and not thinking about, ‘This is the parent's role. This 


mw 


is not my role. 


So, what would violate the legislation? Sen. Travis Hutson, a St. John’s Republican, 
suggested an example of a homework assignment that included a math problem led by the 
premise of “Sally has two moms or Johnny has two dads.” That, Baxley said, is “exactly 
where the problem is.” 


“There is a way to move agendas. People do get enthusiastic about agendas that they care 
about and affect their lives. And we've got to draw a line of authority,’ Baxley said. “Parents 
do not want to be left out. They want to be in charge of their own and take responsibility for 
their students, and that is exactly the difference in initiating some kind of teaching method 
versus sticking to the mission.” 


However, the pair did not discuss whether that assignment would be in violation of the 
legislation if the premise of the problem included a mother and father figure, which would 
also describe sexual orientation or gender identity. 


The proposal, dubbed by some public commenters the “don't say gay bill,” drew opposition 
from over 100 individuals Tuesday. The number of people wanting to speak on the bill led 
Sen. Shevrin Jones, the committee's vice-chair, to waive Democrats’ opportunity to debate in 
committee in favor of hearing testimony. 


Kara Gross, the legislative director and senior policy counsel for the ACLU of Florida, spoke 
against the legislation, calling it “government censorship.” 


“If passed, it would effectively silence students from speaking about their LGBTQ+ family 
members, friends, neighbors and icons. Additionally, it would bar students from talking about 
their own lives and would erase their very existence,” she said. “These are not taboo subjects, 
but banning them makes them so. ... You don't need to vote on this bill today, you're choosing 
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to 
Jon Harris Maurer, public policy director for Equality Florida, echoed Gross’ concerns. 


“It is patently offensive to say that school discussions, even with young children, referring to 
two moms or two dads — parents, like those that are sitting in this room that are your 
constituents ... are somehow dangerous or inappropriate,” he said. 


Several parents within the LGBTQ community spoke with concern that discussion about their 
families would be not be considered “age-appropriate” under the legislation, and that the bill 
would lead to an increase in suicide attempts by students who identify with the LGBTQ 
community. 


“My child, who is transgender, is not here with me because he could not get an equitable or 
safe education from the county that I’m selling my talents to every day,” said Anita Hatcher, a 
sixth-grade teacher in Jackson County. “When you deny one child, you deny every child. | 
have been embracing children’s questions in the classroom for 36 years as a public educator, 
as a trusted servant.” 


Although Baxley presented the bill as regulating LGBTQ matters in a pre-K through third- 
grade curriculum, the legislation’s language does not make mention of curriculum instruction 
or grade levels. Its vague language, which bans “classroom discussion about sexual 
orientation or gender identity,’ was also criticized by commenters. 


Proponents of the legislation included the Family Policy Council; the Florida PTA opposes it. 


The Senate bill now heads to its second of three committees before it can be heard by the 
full chamber. In January, the House Education and Employment Committee approved 
Republican Rep. Joe Harding's House version of the legislation (HB 1557). 
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Nancy Lawther (% February 9, 2022 at 7:31 am 


Good morning. | am Dr. Nancy Lawther, who spoke on behalf of Florida PTA 
yesterday. | spoke in opposition to SB 1834. My testimony was cut off before 
the final sentence, in which | would have urged committee members to vote 
against the bill. 


© = REPLY 


Arnieus =) February 9, 2022 at 10:38 am 


Is there anything as a parent that you would object to being taught public 
school? Personally | am opposed to public schools advocating any ideology. 


Item 5 
HOUSE OF REPRESENTATIVES STAFF ANALYSIS 


BILL #: PCS for CS/HB 1557 ~— Parental Rights in Education 
SPONSOR(S): Judiciary Committee 
TIED BILLS: IDEN./SIM. BILLS: 
REFERENCE ACTION ANALYST STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 
Orig. Comm.: Judiciary Committee Wolff Kramer 
SUMMARY ANALYSIS 


The bill specifies how a parent’s fundamental right to make decisions regarding the care and upbringing of his 
or her child must be addressed in the public school setting. The bill requires that school districts adopt 
procedures for notifying parents if there is a change in their student’s services or monitoring related to a 
student’s mental, emotional, or physical health or well-being. All procedures adopted under the bill must 
reinforce the fundamental right of parents to make decisions regarding the upbringing and control of their 
children by requiring school district personnel to encourage students to discuss issues related to his or her 
well-being with his or her parent. 


The bill prohibits school districts from maintaining procedures that withhold information, or encourage students 
to withhold information, related to a student's mental, emotional, or physical health or well-being from parents. 
A school district may only withhold information if a prudent person would reasonably believe that disclosure 
would subject the student to abuse, abandonment, or neglect. 


The bill prohibits instruction on sexual orientation or gender identity in kindergarten through grade 3 or ina 
manner that is not age-appropriate or developmentally appropriate for students. 


At the beginning of each school year, a school district must notify parents of all health care services offered at 
their student’s school and provide the parent the opportunity to individually consent to, or decline, each service. 
Additionally, schools may not administer a questionnaire or health screening form to a student in kindergarten 
through grade 3 without first receiving consent from the student’s parent. 


All school district student support services training must adhere to guidelines, standards, and frameworks 
established by the Department of Education (DOE). By June 30, 2023, the DOE must review and update, as 
necessary, all relevant guidelines, standards, and frameworks for compliance with this bill. 


The bill creates a cause of action for parents that permits them to enforce their rights through declaratory and 
injunctive relief. A prevailing parent is entitled to attorney fees and court costs and may be awarded damages. 


The bill does not appear have a fiscal impact. See Fiscal Comments. 


The bill has an effective date of July 1, 2022. 


This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 
I. SUBSTANTIVE ANALYSIS 


A. EFFECT OF PROPOSED CHANGES: 
Present Situation 


Constitutional Rights of Parents 


It is well settled that the interest of parents in the care, custody, and control of their children is perhaps 
the oldest of the recognized fundamental liberty interests protected by the Due Process Clause of the 
Fourteenth Amendment to the United States Constitution.' This fundamental liberty interest is rooted in 
the fundamental right of privacy in making important decisions relating to marriage, family relationships, 
and child rearing and education.” The United States Supreme Court has explained the fundamental 
nature of this right is rooted in history and tradition:* 


The history and culture of Western civilization reflect a strong tradition of parental 
concern for the nurture and upbringing of their children. This primary role of the 
parents in the upbringing of their children is now established beyond debate as an 
enduring American tradition. 


The Florida Supreme Court has likewise recognized that parents have a fundamental liberty interest in 
determining the care and upbringing of their children.* These rights may not be intruded upon absent a 
compelling state interest. According to the Florida Supreme Court, when analyzing a statute that 
infringes on the fundamental right of privacy, the applicable standard of review requires that the statute 
survive the highest level of scrutiny:® 


The right of privacy is a fundamental right which we believe demands the compelling state 
interest standard. This test shifts the burden of proof to the state to justify an intrusion on 
privacy. The burden canbe met by demonstrating that the challenged regulation serves a 
compelling state interest and accomplishes its goal through the use of the least intrusive 
means. 


The United States Supreme Court has held that students in schools are ‘persons’ under the constitution 
and that they are possessed of fundamental rights which the state must respect.’ Florida’s constitution 
provides broad protections to its citizens right to privacy® and the Florida Supreme Court has held that 
such protections extend to minors.? However, the rights to privacy granted to minors do not invalidate a 


' Santosky v. Kramer, 455 U.S. 745, 748 and 753 (1982) (holding the fundamental liberty interest of natural parents in the care 
custody, and management of their child is protected by the Fourteenth Amendment, and termination of any parental rights requires due 
process proceedings); Troxel v. Granville, 530 U.S. 57, 66 (2000) (holding there is a fundamental right under the Fourteenth 
Amendment for parents to oversee the care, custody, and control of their children). 

? Carey v. Population Svcs. Int'l, 431 US 678, 684-685 (1977) (recognizing the right of privacy in personal decisions relating to 
marriage, family relationships, child rearing, and education); See Wisconsin v. Yoder, 406, U.S. 205, 232-33 (1972) (holding a state 
law requiring that children attend school past eight grade violates the parents’ constitutional right to direct the religious upbringing of 
their children); See Parham v. J.R., 442 U.S. 584, 602 (1979) (recognizing the presumption that parents act in their children’s best 
interest); Meyer v. Nebraska, 262 U.S. 390, 400-01 (1923) (affirming that the Constitution protects the preferences of the parent in 
education over those of the state); Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925) (recognizing theright of parents to direct 
the upbringing of and education of their children). 

3 Wisconsin v. Yoder, 406, U.S. 205, 232 (1972). 

4 Beagle v. Beagle, 678 So. 2d 1271, 1272 (Fla. 1996) (holding a state law violated a parent’s constitutional right to privacy by 
imposing grandparent visitation rights over objection of the parent without evidence of harm to the child or other compelling state 
interest). 

5 Id. See, e.g., Shevinv. Byron, Harless, Schaffer, Reid & Assocs., Inc., 379 So. 2d 633, 637 (Fla. 1980) and Belair v. Drew, 776 So. 
2d 1105, 1107 (Fla. 5th DCA 2001). 

6 Winfield v. Division of Pari-Mutuel Wagering, Dept. of Bus. Regulation, 477 So. 2d 544, 547 (Fla. 1985). 

7 Tinker y. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969). 

8 Art. I, s. 23, Fla. Const. 


° B.B. v. State, 659 So. 2d 256, 258 (Fla. 1995). 
STORAGE NAME: pcs1557.JDC PAGE: 2 
DATE: 2/15/2022 


state’s effort to protect minors from the conduct of others'® nor do they necessarily override the 
fundamental rights of parents related to child rearing." 


Parents’ Bill of Rights 


Overview 


In 2021,'? the legislature created the Parents’ Bill of Rights which enumerates parental rights with 
respect to a minor child for education, health care, and criminal justice procedures. '? The bill prohibits 
the state, its political subdivisions, any other governmental entities and any other institutions from 
infringing upon the fundamental right of a parent to direct the upbringing, education, health care, and 
mental health of his or her minor child without demonstrating a compelling state interest for such 
actions." 


Additionally, the Legislature found that important information relating to a minor child should not be 
withheld, either inadvertently or purposefully, from his or her parent, including information relating to the 
minor child’s health, well-being, and education, while the minor child is in the custody of the school 
district. Therefore, the Legislature established a consistent mechanism for parents to be notified of 
information relating to the health and well-being of their minor children. '® 


Parents’ Rights Related to Education of their Child 


The Parents’ Bill of Rights enumerates several rights of a parent, such as:'° 

e The right to direct the education and care of his or her minor child. 

e The right to direct the upbringing and the moral or religious training of the minor child. 

e The right, pursuant to s. 1002.20(13), F.S., to access and review all school records relating to 
the minor child. 

e The right to make health care decisions for his or her minor child, unless otherwise prohibited by 
law. 

e The right to access and review all medical records of the minor child, unless prohibited by law or 
if the parent is the subject of an investigation of a crime committed against the minor child anda 
law enforcement agency or official requests that the information not be released. 


The Parents’ Bill of Rights is not exhaustive but, unless required by law, the rights of a parent of a 
minor child in Florida may not be limited or denied.'” To this end, any employee of the state, or any of 
its political subdivisions, or any governmental entity may be subject to disciplinary action if they 
encourage or coerce a minor child to withhold information from his or her parent. '® 


However, the law specifies that it does not:'® 
e Authorize a parent of a minor child in this state to engage in conduct that is unlawful or to abuse 
or neglect his or her minor child in violation of general law. 


e Condone, authorize, approve, or apply to a parental action or decision that would end life. 


10 Td. at 259. 

"| Frazier ex rel. Frazier v. Winn, 535 F.3d 1279, 1285 (11th Cir. 2008) (holding that a law requiring a parent’s approval for a student 
to refuse to stand during the pledge of allegiance survived a facial challenge as the rights of a parent to raise their children would 
control in a substantialnumber of cases). The court did acknowledge that in individual cases, suchas those involving mature high 
schoolstudents, the balance of rights between parents, the school, and the student could favor the student. Jd. 

? Chapter 2021-199, L.O.F. 

3 Chapter 1014, FS. 

* Section 1014.03, F.S. 

5 See Section 1014.02(1), FS. 

6 Section 1014.04(1), FS. 

7 Section 1014.04(4), ES. 

8 Section 1014.04(3), FS. 

9 Section 1014.04(2), FES. 
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e Prohibit a court of competent jurisdiction, law enforcement officer, or employees of a 
government agency that is responsible for child welfare from acting in his or her official capacity 
within the reasonable and prudent scope of his or her authority. 

e Prohibit a court of competent jurisdiction from issuing an order that is otherwise permitted by 
law. 


In addition to the above enumerated rights, the Parents’ Bill of Rights requires Florida’s school districts 
to adopt policies designed to promote parental involvement in the public school system.”° Such policies 
must provide for:?' 

e A plan, pursuant to s. 1002.23, F.S., for parental participation in schools to improve parent and 
teacher cooperation in such areas as homework, school attendance, and discipline. 

e A procedure, pursuant to s. 1002.20(19)(b), F.S., for a parent to learn about his or her child's 
course of study, including the source of any supplemental education materials. 

e Procedures for a parent to object to instructional materials, pursuant to s. 1006.28(2)(a)2., F.S. 
Such objections may be based on beliefs regarding morality, sex, and religion or the belief that 
such materials are harmful. 

e Procedures, pursuant to s. 1002.20(3)(d), F.S., for a parent to withdraw his or her student from 
any portion of the school district's comprehensive health education required under s. 
1003.42(2)(n), F.S., that relates to sex education or instruction in acquired immune deficiency 
syndrome education or any instruction regarding sexuality if the parent provides a written 
objection to his or her child's participation. Such procedures must provide for a parent to be 
notified in advance of such course content so that he or she may withdraw his or her student 
from those portions of the course. 

e Procedures, pursuant to s. 1006.195(1)(a), F.S., for a parent to learn about the nature and 
purpose of clubs and activities offered at his or her child's school, including those that are 
extracurricular or part of the school curriculum. 


Parents must be explicitly notified about a number of parental rights and responsibilities set forth in the 
education code.” A school district may comply with these notice requirements by providing information 
to parents electronically or by publishing it to their website. 


Florida School Districts Maintain Policies that Exclude Parents 


While the Parents’ Bill of Rights provides that important information relating to a minor child should not 
be withheld from his or her parent while the minor child is in the custody of the school district,?* multiple 
school districts in Florida maintain policies that exclude parents from discussions and decisions on 
sensitive topics relating to students.® In addition, at least one Florida school district is currently 


20 Section 1014.05(1), ES. 

21 Td, 

2 Section 1014.05(1)(f), F.S. For example, schooldistrict must provide notice about the right to exempt their student from 
immunizations, the right to inspect school district instructional materials, and the right to opt out of any school district data collection 
not required by law. Id. 

23 Section 1014.05(2), F.S. 

24 Section 1014.02(1), FS. 

25 See Broward County Public Schools, Lesbian, Gay, Bisexual, Transgender, Questioning + Critical Support Guide (2012), pp. 29- 
30, available at 

https ://www.browardschools.com/cms/lib/FL0180365 6/Centricity/Do main/13475/BCPS% 20LGBT 0% 20Crit ical% 20Support %20Gui 
de% 20Edition % 201% 202020FinalRev2421.pdf; School District of Palm Beach County, The School District of Palm Beach County 
LGBTQ+ Critical Support Guide ,(2017), pp. 52-53, available at 

https ://p 14cdn4static.sharpschool.com/UserFiles/Servers/Server_270532/File/Curriculu m/Middle% 20&% 20HS/LGBTO Critical Sup 
port Guide SDPBC v02 2021.pdf; Miami-Dade County Public Schools, 2020-2021 Guidelines for Promoting Safe and Inclusive 


Schools, p. 7, available at https://api.dadeschools.net/WMSFiles/94/pdfs/GUIDELINES -FOR-PROM OTING-SAFE-07-2020.pdf; 
Sarasota County Schools, Creating Safe Schools for All Students: Gender Diverse Student Guidelines ,(Oct. 2018), p.2, available at 


https ://www.sarasotacountyschools net/cms/lib/FL50000189/Centric ity/Domain/1167/SCS BGenderDiverse Guidelines FINAL 102320 
18.pdf; Volusia County Schools, Lesbian, Gay, Bi-sexual, Transgender and Questioning (LGBTQ) Support Guide, pp. 11-12, 
available at https ://www.vcsedu.org/sites/default/files/department-files/Equity/ VCS %20LGBT 0% 20Support %20 Guide %202020.pdf; 
and Hillsborough County Public Schools, Creating Safe Schools for All Students, p.5, available at https://www.lgba.org/wp- 
content/uploads/2019/12/lgbtq-res ource-guide-1.pdf. 
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involved in litigation with a parent after allegedly withholding information from the parent regarding their 
student’s gender transition at school.”° 


Parental Consent for Healthcare Services in Schools 
Parental Consent for Medical Treatment 


Parents generally have the right to be informed about, and give consent for, proposed medical 
procedures on their children. However, the state also has an obligation to ensure that children receive 
reasonable medical treatment that is necessary for the preservation of life.2” The state's interest 
diminishes as the severity of an affliction and the likelinood of death increase:° 


There is a substantial distinction in the State's insistence that human life be saved where 
the affliction is curable, as opposed to the State interest where . . . the issue is not whether, 
but when, for how long and at what cost to the individual . . . life may be briefly extended. 


A parent may reject medical treatment for a child and the state may not interfere with such decision if 
the evidence is not sufficiently compelling to establish the primacy of the state's interest, or that the 
child's own welfare would be best served by such treatment. ?9 


In 2021,°° the Parents’ Bill of Rights established parental consent requirements for health care services. 
Specifically, unless otherwise permitted by law, without written, parental consent:*' 

e A health care practitioner,** or an individual employed by such health care practitioner, may not 
provide or solicit or arrange to provide health care services or prescribe medicinal drugs to a 
minor. 

e A provider*? may not allow a medical procedure to be performed on a minor child in its facility. 


It is a first-degree misdemeanor to violate these parental consent requirements, subject to a fine of up 
to $1,000 and imprisonment of up to one year,*4 and health care practitioners may also be subject to 
disciplinary action*®* for such violations.*° 


Medical Treatment wthout Parental Consent 


Physicians, paramedics, emergency medical technicians, or other emergency medical services 
personnel are authorized to provide emergency medical care or treatment to a minor without parental 
consent when a child has been injured in an accident or is suffering from an acute illness, disease, or 
condition and delaying treatment would endanger the health or physical well-being of the minor.°” Even 
in emergency situations, medical treatment can only be provided without parental consent if:%° 


26 Ana Goni-Lessan, Lawsuit against Leon Schools says district excluded parents from gender discussions, Nov. 16, 2021, 
https ://www.tallahassee.com/story/news/2021/11/16/leon-county-schools-sued-over-lgbtq-guide-trans gender-lgbtq- 


guide/6342695001/ (last visited Jan 17, 2022). The Leon County School District LGBTQ guide previously did not require disclosure 
of information to parents but has been taken down from the website and is undergoing review by the district. Id. 

27 Von Eiff v. Azicri, 720 So. 2d 510, 515 (Fla. 1998). 

28 M.N. v. S. Baptist Hosp., 648 So. 2d 769, 771 (Fla. 1stDCA 1994). 

29 Td. 

30 Chapter 2021-199, F.S. 

3! Section 1014.06(1)-(2), FS. 

32 Section 456.001, F.S. 

33 “Provider” means any activity, service, agency, or facility regulated by the agency and listed in s. 408.802, F.S. 

34 Section 1014.06(5), F.S. 

35 Section 456.072(1), F.S., provides grounds for disciplinary action against health care practitioners. Section 408.813, F.S., authorizes 
the Agency for Health Care Administration to impose administrative fines against providers for violations of its regulations. See e.g. 
tule 64B9-8.006, F.A.C. (Board of Nursing rule including discipline for violations of s. 1014.06, F.S.). 

36 Section 1014.06(5), FS. 

37 Section 743.064, F.S. 

38 Section 743.064(2), FS. 
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e The child’s condition has rendered him or her unable to reveal the identity of his or her parents, 
guardian, or legal custodian, and such information is unknown to any person who accompanied 
the child to the hospital. 

e The parents, guardian, or legal custodian cannot be immediately located by telephone at their 
place of residence or business. 


The hospital must notify the parent or legal guardian as soon as possible after the emergency medical 
care or treatment is administered and document in the hospital records the reason parental consent 
was not initially obtained. This must include a statement from the attending physician that immediate 
emergency medical care or treatment was necessary for the child’s health or physical well-being.*° 


Current law establishes a list of people, by priority, who may consent to the medical care or treatment 
of a minor in instances where the treatment provider is unable to contact the parent or legal guardian 
and the provider has not been given contrary instructions.*° Specifically, the following people may 
consent, in this order:*" 

e A health care surrogate or a person with power of attorney to provide medical consent for the 
minor;*2 
The stepparent; 
The grandparent of the minor; 
An adult brother or sister of the minor; or 
An adult aunt or uncle of the minor. 


lf a parent or legal guardian cannot be reached while the child is committed to the Department of 
Children Families or the Department of Juvenile Justice,** then the following individuals may consent to 
the medical care or treatment of a minor, unless the parent or legal guardian has expressly stated 
otherwise: 
e The caseworker, juvenile probation officer, or person primarily responsible for the case 
management of the child. 
e The administrator of the state-licensed facility*® or state-contracted or state-operated 
delinquency residential treatment facility where the child is committed. 


In both of these instances, the treatment provider must document the reasonable attempts made to 
contact the parent or legal guardian in the minor’s treatment records, and must notify the parent or legal 
guardian as soon as possible after the medical care or treatment is administered.*¢ 


The Parents’ Bill of Rights consent requirements specifically do not apply to health care related to an 
abortion.*’ Additionally, the Parents’ Bill of Rights created an exception for parental consent 
requirements for a clinical laboratory, unless the services provided are delivered through a direct 
encounter with the minor at the clinical laboratory facility.*® 


School District Compliance wth Parental Consent for Health Care Services 


39 Section 743.064(3), F.S. 

40 Section 743.0645, F.S. 

41 Section 746.0645(2), F.S. 

42 A health care surrogate designation under s. 765.2035, F.S., executed after September 30, 2015, or a power of attomey executed 
after July 1, 2001, to provide medical consent for a minor includes the power to consent to medically necessary surgical and general 
anesthesia services for the minor unless such services are excluded by the individual who executes the health care surrogate for a 
minor or power of attorney, s. 743.0645(2)(a), F.S. 

43 Specifically, underchs. 39, 984, or 985, F.S. 

44 Section 743.0645, F.S. 

45 Section 393.067, F.S., licensed facilities for individuals with developmental disabilities; s. 394.875, F.S., licensed mental health 
facilities for children and adolescents; s.409.175, F.S., licensed family fosterhomes, residential child-caring agencies, and child- 
placing agencies. 

46 Section 743.0645(2)-(4), FS. 

47 Section 1014.06), F.S. Abortions in Florida are exclusively governed by ch. 390, ES. 


48 Section 1014.06(4), F.S. 
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Public schools in Florida offer a wide range of health care services to students ranging from treatment 
of minor cuts and scrapes to vision, hearing, scoliosis, and other screenings to the administration of 
immunizations and emotional and mental health counseling.*? To comply with the requirement for 
parental consent when providing health care services to minors, school districts have developed 
parental consent forms.*° In some instances, parents are provided the opportunity to consent 
individually to services provided at schools.°' However, some school district consent forms provide for a 
to blanket consent to all health care services provided through the school district. °? 


Effect of Proposed Changes 


The bill specifies how a parent’s fundamental right to make decisions regarding the care and upbringing 
of his or her child must be addressed in the public school setting. The bill requires that school districts 
adopt procedures for notifying parents if there is a change in the student’s services or monitoring 
related to a student’s mental, emotional, or physical health or well-being. The procedures must 
reinforce the fundamental right of parents to make decisions regarding the upbringing and control of 
their children by requiring school district personnel to encourage students to discuss issues related to 
their well-being with their parent or facilitate a discussion with the parent. 


The bill expressly prohibits a school district from adopting any procedures or student support forms 
that: 
e require district personnel to withhold from a parent information about his or her student’s 
mental, emotional, or physical health or well-being; or 
e encourage or have the effect of encouraging a student to withhold from a parent such 
information. 


The bill bars school personnel from discouraging or prohibiting the notification of parents or parental 
involvement in critical decisions affecting a student’s mental, emotional, or physical health or well- 
being. However, the bill allows such information to be withheld if a reasonably prudent person would 
believe that such disclosure would result in abuse, abandonment, or neglect of the student. 


49 See Broward County Public Schools, Parent/Guardian Consent for School Health Services, August 2021, available at 

https ://www.browardschools.com/cms/lib/FL0180365 6/Centricity/Do main/20468/ PARENT %20GUARDIA N%20CONSENT%20FO 
R%20SCHOOL%20HEA LTH%20SERVICES_1.pdf; Florida Department of Health in Pinellas County, Consentfor School-Based 
Health Clinic Services, April 2021, available at https://pinellas floridahealth.gov/programs -and-services/clinical-and-nutrition- 
services/school-clinics/_documents/clinic-consent-packet.pdf; Bay District Schools, Parental Consent for School Health Services 
2021-2022, available at https ://www.bay.k12.fl.us/uploads/BDS%20School%20Hea Ith %20Cons ent%20Form%202021- 

22% 20S Y% 20ENGLISH. pdf. 

50 Broward County Public Schools, Parent/Guardian Consent for School Health Services, August 2021, available at 

https ://www.browardschools.com/cms/lib/FL0180365 6/Centricity/Do main/20468/PARENT%20GUARDIA N%20CONSENT%20FO 
R%20SCHOOL%20HEA LTH%20SERVICES_1.pdf; Florida Department of Health in Pinellas County, Consentfor School-Based 
Health Clinic Services, April 2021, available at https://pinellas floridahealth.gov/programs -and-services/clinical-and-nutrition- 
services/school-clinics/_documents/clinic-consent-packet.pdf; Bay District Schools, Parental Consent for School Health Services 
2021-2022, available at https ://www.bay.k12.fl.us/uploads/BDS%20School1%20Hea Ith %20Cons ent%20Form%20202 1- 

22% 20S Y% 20ENGLISH. pdf. 

5! Broward County Public Schools, Parent/Guardian Consent for School Health Services, August 2021, available at 


https ://www.browardschools.com/cms/lib/FL0180365 6/Centricity/Do main/20468/ PARENT %20GUARDIA N%20CONSENT%20FO 
R%20SCHOOL%20HEALTH%20SERVICES_1.pdf; Florida Department of Health in Pinellas County, Consent for School-Based 


Health Clinic Services, April 2021, available at https://pinellas floridahealth.gov/programs -and-services/clinical-and-nutrition- 
services/school-clinics/_documents/clinic-consent-packet.pdf; Bay District Schools, Parental Consent for School Health Services 
2021-2022, available at https ://www.bay.k12.fl.us/uploads/BDS%20School%20Hea Ith %20Cons ent%20Form%202021- 

22% 20S Y% 20ENGLISH. pdf. 

52 See Brevard Public Schools, Parental Consent for Healthcare, available at 

https ://f102201431.schoolwires net/site/handlers/filedownload.ashx?moduleinstanceid=10161 &dataid=80765&File Name=Parental% 2 
OCons ent %20for%20Healthcare.pdf; School District of Osceola County, Student Health Information, Feb. 2020, available at 

https ://www.osceolaschools net/cms/lib/FL50000609/Centricity/Do main/2370/Health%20Form.pdf; Sarasota County Schools, 
Parental Consent for Health Services 2021-2022, July 2021, available at 

https ://www.sarasotacountyschools net/site/handlers/filedownload.ashx?moduleinstanceid=3465&dataid=854 14 &File Name=Parental 


%20Cons ent %20for%20Health %2 0Serv ices % 20202 1-2022.pdf. 
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Additionally, the bill prohibits classroom instruction by school personnel and third parties about sexual 
orientation or gender identity in kindergarten through grade 3 or in a manner that is not age-appropriate 
or developmentally appropriate for students in accordance with state standards. 


The bill requires school districts, at the beginning of each school year, to notify parents of each health 
care service available to their student through the school district and permit parents to consent to, or 
decline, each service individually. The bill also requires school districts to obtain parental consent 
before administering a student well-being questionnaire or health screening form to a student in 
kindergarten through grade 3. A copy of the questionnaire or health screening form must be provided to 
the parent in advance. 


The bill creates a cause of action for declarative and injunctive for parents against a school district that 
violates the provisions of the bill. A prevailing parent may receive damages and is entitled to 
reasonable attorney fees and court costs. 


The bill requires that all student support training provided by school districts to school personnel adhere 
to guidelines, standards, and frameworks established by the Department of Education (DOE). By June 
30, 2023, the DOE is required to review and update, as necessary for compliance with this bill, the 
following: 

e school counseling frameworks and standards; 

e educator practices and professional conduct principles; and 

e other student services personnel guidelines, standards, or frameworks. 


B. SECTION DIRECTORY: 


Section1. Amends s. 1001.42, F.S.; requiring district school boards to adopt procedures that 
comport with certain provisions of law for notifying a student's parent of specified 
information; requiring such procedures to reinforce the fundamental right of parents to 
make decisions regarding the upbringing and control of their children in a specified 
manner; prohibiting the procedures from prohibiting a parent from accessing certain 
records; providing construction; prohibiting a school district from adopting procedures or 
student support forms that prohibit school district personnel from notifying a parent about 
specified information or that encourage or have the effect of encouraging a student to 
withhold from a parent such information; prohibiting school district personnel from 
discouraging or prohibiting parental notification and involvement in critical decisions 
affecting a student's mental, emotional, or physical well-being; providing construction; 
prohibiting classroom discussion about sexual orientation or gender identity in certain 
grade levels or in a specified manner; requiring certain training developed or provided by 
a school district to adhere to standards established by the Department of Education; 
requiring the department to review and update, as necessary, specified materials by a 
certain date; requiring school districts to notify parents of healthcare services and 
provide opportunity to consent or decline such services; requiring school districts to 
obtain parental permission before administering questionnaire or health screening form; 
authorizing a parent to bring an action against a school district to obtain a declaratory 
judgment that a school district procedure or practice violates certain provisions of law; 
providing for the additional award of injunctive relief, damages, and reasonable attorney 
fees and court costs to certain parents. 


Section 2. Requires the department to review and update, as necessary, specified materials by a 
certain date 


Section 3. Provides an effective date. 


ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 
A. FISCAL IMPACT ON STATE GOVERNMENT: 
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1. Revenues: 
None. 


2. Expenditures: 
None. 


B. FISCAL IMPACT ONLOCAL GOVERNMENTS: 


1. Revenues: 
None. 


2. Expenditures: 
None. 


C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 
None. 


D. FISCAL COMMENTS: 


The bill requires the DOE to review and update, as necessary, existing guidelines, standards and 
frameworks. Additionally, school districts may need to adopt updated training materials based on the 
DOE review. Any updates to existing guidelines, standards, and frameworks, as well as the adoption of 
compliant training, would be accomplished within existing resources. 


lil. COMMENTS 


A. CONSTITUTIONAL ISSUES: 


1. Applicability of Municipality/County Mandates Provision: 
None. 


2. Other: 
None. 
B. RULE-MAKING AUTHORITY: 


None. 


C. DRAFTING ISSUES OR OTHER COMMENTS: 
None. 


IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES 
Not applicable. 
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Item 6 
2/17/2022 Re: SB1834 


From: Teresa.Jacobs@ocps.net, 
To: briansmithdc@aol.com, 
Subject: Re: SB1834 
Date: Sun, Feb 13, 2022 12:33 pm 


Mr. Smith, 


Thank you for writing to me about this legislation. Our board is equally concerned and several of us were in 
Tallahassee last week advocating for additional funding to provide competitive salaries for our support 
personnel, such as bus drivers, and higher pay for our experienced teachers. 


We also advocated against SB 1834 and in favor of our continued ability to make decisions at a local level. 
However, if this bill passes and is signed into law by the governor, we will have no choice but to abide by it. Any 
challenges to our procedures referenced in this bill would then be decided by the courts, not by a democratic 
process. 


Our Central Florida delegation was very supportive of our positions. Unfortunately, the leadership in the House 
and Senate and the majority of the legislature have not been supportive of adequately funding public 
education or protecting local or democratic decision-making authority. 


Teresa Jacobs 

School Board Chair 

Orange County Public Schools 

45 W. Amelia St., Orlando, Florida 32801 
407-317-3236 

www.ocps.net 


From: Brian Smith, DC <briansmithdc@aol.com> 
Sent: Friday, February 11, 2022 09:58 PM 

To: Jacobs, Teresa S. <Teresa.Jacobs@ocps.net> 
Subject: SB1834 


AN CAUTION: This email originated from outside of Orange County Public Schools. Do not click links or open attachments unless you 


know the content is safe. 


Ms.Theresa Jacobs, 


You are undoubtedly aware the legislature is considering SB1834, a piece of hate legislation that 
enables 1 person to dictate school policy for an entire district. Not only is this unconstitutional, but it is 
also un-American and undemocratic. The system of education utilized to instruct the leaders of 
tomorrow should in no way be subject to an unAmerican process as will become law if this is passed. 


| would like to see the school board publicly avow their dedication to the democratic process by 
formally adopting a procedure to require any parent-led restriction upon the curriculum taught in public 
schools such as is contained in SB1834 to only be adopted after it is put to a referendum placed 
before the registered voters within the school district. 


As you are probably aware, the passage of this law will jeopardize Federal funding for all levels of 
Florida's education system, and Florida's reputation as having severe deficiencies within the education 
system still has not recovered from similarly misguided, hate-inspired policies adopted in the late 
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1950s and early 1960s. If this becomes law it will have severe negative implications on the state's 
education as a whole when compared to the other states, an impact it will suffer for decades to come. 


It will also embroil the State in federal legal actions that will waste taxpayer dollars at both the State 
and federal levels. Not to mention the withholding of federal funds until the state complies with federal 
laws; it is foreseeable that the immediate future for OCSD does not bode well if steps are not taken 
now to (1) prevent the implementation of an undemocratic law; (2) make plans for the loss of federal 
dollars; and (3) as an action taken under this law by OCSD will be answered with a lawsuit, you 
should take measures to insulate the Board from such lawsuits as much as possible before it 
becomes an issue. 


Sincerely, 


Dr. Brian A. Smith 
12746 Parkbury Drive 
Orlando, FL 32828 


407.457.2800 


The information contained in this e-mail message is intended solely for 
the recipient(s) and may contain privileged information. Tampering with 
or altering the contents of this message is prohibited. This information 

is the same as any written document and may be subject to all rules 
governing public information according to Florida Statutes. Any message 
that falls under Chapter 119 shall not be altered in a manner that 
misrepresents the activities of Orange County Public Schools. 
[References: Florida State Constitution I.24, Florida State Statutes 
Chapter 119, and OCPS Management Directive A-9.] If you have received 
this message in error, or are not the named recipient notify the sender 
and delete this message from your computer. 
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Florida expands ‘Don't Say Gay’; House OKs anti-LGBTQ bills 


Repubbecan Florida Gov. Ron DeSantis can add more wins to his agenda targeting the LGBTQ+ community 


By ANTHONY IZAGUIRRE ned BRENDAN FARRINGTON Assescistind Press 
Apel 19, 20273, 12.30 PM 


4/21/23, 10:12 AM Florida Expands ‘Don't Say Gay’ Policy To Older Students At DeSantis’ Reques 


FORBES > BUSINESS 


Florida Expands ‘Don’t Say 
Gay’ Policy To Older Students 
At DeSantis’ Request 


Katherine Hamilton Forbes Staff 
T cover breaking news. 


4/21/23, 10:10 AM DeSantis expands Don't Say Gay’ bif | Fortune 


POLITICS RON DESANTIS 


Florida Gov. Ron DeSantis expands ‘Don't Say Gay’ bill through 
high school as LGBTQ groups call it an ‘assault on freedom’ 


2Y ANTHONY IZAGUIRRE AND THE ASSOCIATED PRESS 
April 19.2 


21 April 2023 


Kamala Harris, Vice-President 
The White House 

Office of the Vice President 

1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 


President Biden has publicly derided the Florida law signed on March 2022 denying civil 
rights to public school students in opposition to Federal law. He has stated the law is 
hateful (if memory serves me); if that was his choice of words, perhaps the Governor is 
guilty of a hate crime under Federal law. In fact, the law is unconstitutional. 


I filed a complaint (see attached) with Lorraine Irier, an investigator for the Office for 
Civil Rights of the U.S. Department of Education (OCR COMPLAINT NUMBER: #04- 
22-4023) on 28 March 2022 with the Atlanta, Georgia office. The complaint is that the 
adoption of Florida State law (SB 1834) violates the civil rights guaranteed by the 
Federal government. As such, Title IX funds should be suspended immediately until the 
issue is resolved. That office, to this point, has chosen to defer proceedings pending the 
outcome of Florida Equality, et. al. v DeSantis, Fl State Bd of Ed, et. al. (4:22-cv-00134- 
AW-MIJF). 


This has allowed approximately 1 million US citizens to have their civil rights revoked 
and recent action of Gov. DeSantis has expanded this number by an additional 1.8 million 
US citizens (see attached). As the State Court has refused to issue an injunction 
preventing the law from taking force, the citizens have been allowed to have their civil 
rights violated. 


Without Federal intervention, more US citizens will have their civil rights removed 
illegally by a law that would be deemed unconstitutional by a Federal Court, which may 
be an ultimate goal of the pending legal actions. But action cannot, must not, be delayed 
any longer as this concerns the most vulnerable section of US citizens — children between 
5 and 17 years of age. The Federal government has a duty to protect its citizens from 
repudiation of the Federal laws that protect their civil rights. 


I would like to 


(1) Have your office contact Lorraine Irier at the OCR to voice your support for that 
Office restoring the civil rights of US citizens and moving on the complaint filed 
over a year ago; and 


(2) Obtain a preliminary Attorney General Opinion as the legal basis for the suspension 
of all Federal monies earmarked for the State of Florida immediately. Said 
suspension to last until the State of Florida makes the necessary changes in State 
law to come into compliance with federal law. 


Nearly three million citizens are at risk if the Federal government continues its “hands- 
off’ approach to guaranteeing basic civil rights for its citizens. 


Dr. Brian A. Smith 


12746 Parkbury Drive 
Orlando, FL 32828 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 
TALLAHASSEE DIVISION 


EQUALITY FLORIDA, et al., 
Plaintiffs, 
- Case No. 4:22-cv-134-AW-MJF 


FLORIDA STATE BOARD OF 
EDUCATION, et al., 


Defendants. 


BRIEF OF THE DISTRICT OF COLUMBIA AND THE STATES OF 
NEW JERSEY, CALIFORNIA, COLORADO, CONNECTICUT, 
DELAWARE, HAWAII, ILLINOIS, MAINE, MARYLAND, 
MASSACHUSETTS, MICHIGAN, MINNESOTA, NEVADA, NEW YORK, 
AND OREGON AS AMICI CURIAE IN SUPPORT OF PLAINTIFFS 
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INTRODUCTION AND INTEREST OF AMICI 


The District of Columbia and the States of New Jersey, California, Colorado, 
Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Nevada, New York, and Oregon (collectively, “Amici 
States”’) file this brief as amici curiae in support of Plaintiffs in their opposition to 
the motions to dismiss. 

The responsibility for public education lies with the states, Epperson v. 
Arkansas, 393 U.S. 97, 104 (1968), and encompasses several “important” duties, W. 
Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (1943). One is to “prepare[] 
students for active and effective participation in [our] pluralistic . . . society.” Bd. of 
Educ. v. Pico, 457 U.S. 853, 868 (1982) (plurality op.). Another is to “protect” 
students from harm. Mahanoy Area Sch. Dist. v. B.L. by & through Levy, 141 S. Ct. 
2038, 2046 (2021). As the Supreme Court has explained, states must perform these 
educational duties “within the limits of’ the Constitution. Barnette, 319 U.S. at 637. 

In carrying out those duties, Amici States work to create an educational 
environment that is inclusive of everyone—including those who identify as LGBTQ. 
Indeed, Amici States strongly support the right of LGBTQ people to feel welcomed 
and to be treated equally in the school community. And we have sought to make 


curricular decisions that embrace, rather than stifle, the free expression of students 
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and teachers. Thus, Amici States have an interest in the protection of LGBTQ 
students, parents, and teachers, and we can offer expertise in education policy. 

Amici States’ experiences make clear that Florida’s recent actions are far 
outside the bounds of ordinary educational decision-making. The challenged Act, 
H.B. 1557, flatly bans “[c]lassroom instruction ... on sexual orientation or gender 
identity” in kindergarten through third grade. Act of Mar. 28, 2022, § 1, 2022 Fla. 
Sess. Law Serv. Ch. 2022-22 (West) (codified at Fla. Stat. § 1001.42(8)(c)(3)). For 
all other students, the Act prohibits such instruction if not “in accordance with state 
standards.” Jd. These standards, however, may not exist for another year, and there 
is no limit to how restrictive they might be. See id. § 2. The Act also subjects schools 
to liability for any violation by granting parents a cause of action for damages and 
attorney fees. Jd. § 1. 

All of those aspects of the law make it a radical outlier. Indeed, no other state 
educational law sweeps as broadly as Florida’s or targets the LGBTQ community in 
the same way. That undermines any genuine assertion that the Act furthers 
educational goals. Said another way, the Act’s “unusual character” provides an 
additional indication that the Act is constitutionally suspect. Romer v. Evans, 517 
U.S. 620, 633 (1996) (quoting Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32, 
37-38 (1928)); accord United States v. Alvarez, 567 U.S. 709, 722 (2012) (“[T]he 


sweeping, quite unprecedented reach of the statute puts it in conflict with the First 
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Amendment.”). Moreover, Amici States’ own evidence reveals the “immediate, 
continuing, and real injuries” the Act will inflict, and those harms “outrun and belie 
any legitimate justifications.” Romer, 517 U.S. at 635. In light of the serious 
constitutional issues raised by Florida’s extreme approach, Plaintiffs’ allegations 
that Florida’s law is unconstitutional are more than sufficient to survive a motion to 
dismiss. 


SUMMARY OF ARGUMENT 


I. Amici States’ experiences reveal that the Act lacks a legitimate pedagogical 
purpose, rendering it constitutionally suspect. Amici States’ policies allow 
educators to address LGBTQ issues, and these policies demonstrate that there is no 
legitimate reason to ban mentioning them. Amici States also ordinarily leave 
educational decisions to schools and teachers, rather than allowing schools to be 
haled into court over even minor instructional choices. Florida has chosen a starkly 
different path. It stands alone in its censorship of instruction related to LGBTQ 
issues and in its imposition of legal liability on school districts that do not censor 
LGBTQ issues. All the while, there are ways to address Florida’s alleged concern 
in ensuring parental input in education without targeting a minority group. The 
experience of Amici States thus makes clear that Florida’s approach is an 


unreasonable way to advance the state’s professed interests. Indeed, the fact that the 
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Act so departs from other states’ approaches provides further indication that it is not 
motivated by legitimate pedagogical goals. 

Il. The Act will stigmatize and harm LGBTQ youth in Florida and Amici 
States. Research shows that a failure to provide LGBTQ-inclusive classroom 
instruction adversely affects LGBTQ students’ mental health and learning outcomes, 
and that it results in increased anti-LGBTQ bias. Further, the harms stemming from 
Florida’s law will extend beyond Florida’s borders. The Act will harm children from 
Amici States but who will be placed with families in Florida pursuant to the 
Interstate Compact for the Placement of Children (“ICPC’’). And Amici States will 
need to devote resources to counteract the Act’s harmful effects, including by 
increasing funding for programs that work to ensure the health and well-being of 
LGBTQ students in Amici States. 


ARGUMENT 


I. Amici States’ Experiences Undermine Florida’s Contention That Its 
Extreme Act Has A Legitimate Pedagogical Purpose. 


Florida contends that the Legislature had “legitimate pedagogical concerns” 
when it enacted H.B. 1557. State Defs.’ Mot. to Dismiss & Inc. Mem. of L. (“Fla. 
Br.”) 3 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988)). But 
Amici States’ experiences undermine Florida’s assertions that the Act has a 
legitimate pedagogical purpose and that it is reasonably related to any such purpose. 


See Fla. Br. 34-38. To pass constitutional muster, Florida must show—at least under 
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the First Amendment—that the Act is “reasonably related to legitimate pedagogical 
concerns.” Bannon v. Sch. Dist. of Palm Beach Cnty., 387 F.3d 1208, 1213-14 (11th 
Cir. 2004) (per curiam); see Searcey v. Harris, 888 F.2d 1314, 1320 (11th Cir. 1989) 
(applying same test to a restriction by a school on non-student speech). That inquiry 
is fact-intensive and thus unsuitable for resolution at the motion-to-dismiss stage. 
Florida cannot justify its law with bare assertions; rather, factual development is 
necessary to determine whether the law is constitutional. See Bishop v. Aronov, 926 
F.2d 1066, 1070-71 (11th Cir. 1991) (“[A] correct legal analysis must predicate 
proper explication of the constitutionally pivotal facts.”); Searcey, 888 F.2d at 1322 
(“We cannot infer the reasonableness of a regulation [restricting speech in school] 


from a vacant record.”).! 


; Florida ignores much of this on-point Eleventh Circuit precedent directly 


addressing restrictions on speech in school, instead relying on out-of-circuit case law 
and claiming that subsequent Supreme Court decisions have abrogated Eleventh 
Circuit case law. See Fla. Br. 31-38. But this Court is “not at liberty to disregard 
binding case law that is so closely on point,” unless it has been “directly 
overruled”—which none of the above cases have. Fla. League of Pro. Lobbyists, 
Inc. v. Meggs, 87 F.3d 457, 462 (11th Cir. 1996). Further, Florida points to no 
decision where a district court has dismissed a challenge to a speech regulation 
without any factual development. See Bishop, 926 F.2d at 1070-71 (stressing the 
importance of factual support for a defendant’s restriction on speech in school); 
Searcey, 888 F.2d at 1321-22 (same); Arce v. Douglas, 793 F.3d 968, 976-77 (9th 
Cir. 2015) (holding that district court erred, in challenge under the Equal Protection 
Clause to curriculum law, by granting summary judgment on a limited record, 
thereby preventing plaintiffs from presenting evidence regarding legislative intent). 


> 
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Moreover, Florida’s attempt to justify the Act with bald assertions 
unsupported by facts is especially unpersuasive because the Act’s plain terms are 
highly unusual and stand in stark contrast to other states’ educational policies. As 
explained below, Amici States’ educational policies include and protect LGBTQ 
people, equip teachers to address LGBTQ topics (while accommodating parental 
choices), and leave educational decisions to school communities, not courts. Amici 
States’ experiences thus show that states have an interest in including—tather than 
excluding—LGBTQ people. Further, when it comes to LGBTQ issues in schools, 
Amici States’ policies show that Florida’s resort to restricting speech and subjecting 
schools to litigation is extreme and unreasonable. 

A. Unlike Florida’s Act, Amici States’ education policies serve the 


legitimate pedagogical purpose of including and protecting 
LGBTQ people. 


Recognizing that LGBTQ Americans “cannot be treated as social outcasts or 
as inferior,” Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1882 (2021) (quoting 
Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1727 (2018)), 
Amici States’ policies foster an educational environment that is inclusive and 
respectful of LGBTQ people. As a general matter, most states do not single out 
LGBTQ people or issues for disfavored treatment, and many have inclusive or 
affirming education policies. Deborah Temkin, et al., Most State Policies That 


Address LGBTQ+ Students in Schools Are Affirming, Despite Recent Trends Toward 
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Exclusion, Child Trends (Mar. 22, 2022), https://tinyurl.com/3atccep3. Amici States 
have advanced LGBTQ inclusivity and protections in schools in a few key ways. 

Most fundamentally, Amici States protect LGBTQ students by statute, 
regulation, and agency action. Amici States prohibit discrimination in schools on 
the basis of sexual orientation or gender identity.2 We also prohibit bullying on the 
basis of sexual orientation or gender identity, or require or urge schools to adopt 
policies to that effect.° 

Amici States also recognize the indisputable fact that LGBTQ people are part 
of American life and therefore include LGBTQ experiences and contributions in 


history and social studies education. By statute, seven Amici States have 


2 See, e.g., Cal. Educ. Code §§ 200, 220; Conn. Gen. Stat. § 10-15c(a); D.C. 
Code § 2-1402.41(1); 775 Ill. Comp. Stat. §§ 5/1-103(O-1), 5/5-101(A)(11), 
5/5-102(A); Mass. Gen. Law ch. 76, § 5; Md. Code Regs. §§ 13A.01.06.03(B)(5)(d), 
(j), 13A.01.06.04; Mich. C.R. Comm’n, Jnterpretive Statement 2018-1 (May 21, 
2018), https://tinyurl.com/yckmrn3z; Minn. Stat. §§ 363A.03(44), 363A.13(1); Nev. 
Rev. Stat. §§ 388.132(6)(a), 651.070; N.J. Stat. Ann. §§ 10:5-4, 10:5-5(/); N.Y. 
Exec. Law § 296(4); Or. Rev. Stat. § 659.850; Movement Advancement Project, 
Equality Maps: Safe Schools Laws, _ https://tinyurl.com/3hn9hhér 
(“nondiscrimination” tab) (compiling laws of all states) (last visited Aug. 3, 2022). 


; See, e.g., Cal. Educ. Code § 234.1(a)-(c); Conn. Gen. Stat. § 10-222d(a)(1), 
(b); D.C. Code §§ 2-1535.01(2)(A)(i),  2-1535.03; 105 Ill. Comp. Stat. 
§ 5/27-23.7(a); Mass. Gen. Law ch. 71, § 370(d)(1), (3); Md. Code Ann., Educ. 
§§ 7-424.1, 7-424(a)(2)(i)(1), (b)(1); Mich. State Bd. of Educ., Model Anti-Bullying 
Policy (Dec. 8, 2020), https://tinyurl.com/mttsrte3; Minn. Stat. § 121A.031(2)(g), 
(3); Nev. Rev. Stat. §§ 388.122(1)(c), 388.133; N.J. Stat. Ann. §§ 18A:37-14, 
18A:37-15; N.Y. Educ. Law § 12(1); 8 N.Y.C.R.R. § 100.2(j)(2), (3)@); Or. Rev. 
Stat. §§ 339.351(3), 339.356; Movement Advancement Project, supra (“anti- 
bullying” tab) (compiling laws for all states). 
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promulgated history or social studies curricular requirements relating to LGBTQ 
Americans. Cal. Educ. Code § 51204.5; Colo. Rev. Stat. § 22-1-104(1)(a); Conn. 
Gen. Stat. § 10-25b(b); 105 Ill. Comp. Stat. §5/27-21; Nev. Rev. Stat. 
§ 389.061(1)(b); NJ. Stat. Ann. § 18A:35-4.35; Or. Rev. — Stat. 
§ 329.045(1)(b)(B)(v1) (effective 2026). Other Amici States have undertaken 
similar efforts to update curricular standards to include LGBTQ people. E.g., D.C. 
State Bd. of Educ., Soc. Studies Standards Advisory Comm., Social Studies 
Standards Guiding Principles 8 (Dec. 16, 2020), https://tinyurl.com/3a6s68yh. Still 
others encourage and allow teachers to provide lessons that comprehensively cover 
the American experience, including that of LGBTQ people. See, e.g., Me. Dep’t of 
Educ., LGBTQ+ Studies, https://tinyurl.com/2p9793vf (last visited Aug. 3, 2022) 
(listing resources for teachers); Mass. Dep’t of Elementary & Secondary Educ., 
Defending Democracy at Home: Advancing Constitutional Rights, Obergefell v. 
Hodges (2015) Same-Sex Marriage (Oct. 2018), https://tinyurl.com/2zh9p3ej 
(providing a model lesson plan on the history of Obergefell v. Hodges, 576 U.S. 644 
(2015), to teach students about constitutional rights and the judiciary). At bottom, 
these efforts aim to “offer[] public school students a more accurate, complete, and 
equitable picture of American society,” III. Inclusive Curriculum Advisory Council, 
Inclusive Curriculum Implementation Guidance: Condensed Edition 1, 


https://tinyurl.com/4pn8yt94 (last visited Aug. 3, 2022), and prepare them to live in 
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the contemporary United States, Hearing on H.B. 6619 Before the Joint Comm. on 
Educ., 2021 Sess. 1 (Conn. 2021) (statement of Rep. Geoff Luxenberg), 
https://tinyurl.com/2rsxc7fs. 

In addition to teaching academic subjects, states have an “interest in preparing 
children to lead responsible, healthy lives.” Leebaert ex rel. Leebaert v. Harrington, 
193 F. Supp. 2d 491, 497 (D. Conn. 2002), aff'd, 332 F.3d 134 (2d Cir. 2003). To 
that end, an increasing number of schools have established health instruction to 
ensure that all students, including LGBTQ students, have the information necessary 
about their health. See Heather Steed, et al., Only 17 States and DC Report LGBTOQ- 
Inclusive Sex Ed Curricula in at Least Half of Schools, Despite Recent Increases, 
Child Trends (Oct. 6, 2021), https://tinyurl.com/58zpj9kw (“From 2016 to 2018, 27 
states and the District of Columbia reported increases ...in the percentage of 
schools offering sex-ed materials that are inclusive of LGBTQ youth.”). 

Instead of including LGBTQ people in the school community, however, 
Florida’s Act excludes them, thereby running counter to constitutional principles. 
States have a “legitimate... interest in seeking to eradicate bias against same- 
gender couples,” and other LGBTQ people, “‘and to ensure the safety of all public 
school students.” Parker v. Hurley, 514 F.3d 87, 102 (1st Cir. 2008). As Amici 
States’ efforts reflect, LGBTQ people are part of American history and society, and 


“in the preparation of students for citizenship,” it is “entirely rational” for schools to 
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include their experiences in an age-appropriate manner. Jd. at 95. It is not a 
legitimate pedagogical interest, however, to exclude the entire class of LGBTQ 
people and their experiences from the education provided by public schools by 
censoring discussion about their identities. 


B. _ Instead of censoring or restricting speech like Florida, Amici States 
equip educators to address LGBTQ topics. 


While Florida’s law sweeps broadly in its censorship or restriction of LGBTQ 
topics, Amici States approach these issues in more tailored and effective ways. The 
experience of other states reflects that Florida’s severe approach to LGBTQ issues 
is unjustifiable and thus violative of the First Amendment. See Searcey, 888 F.2d at 
1322 (“It is the total banning ofa group . . . that we find to be unreasonable.”’); Virgil 
v. Sch. Bd. of Columbia Cnty., 862 F.2d 1517, 1525 (11th Cir. 1989) (considering, 
when upholding the removal of texts from a required reading list, that they “have not 
been banned from the school” and “[n]Jo student or teacher is prohibited from 
assigning or reading these works or discussing the themes contained therein in class 


or on school property”).* 


: Although Florida tries to narrow the Act’s reach to cover only, essentially, 


lessons given by teachers, see Fla. Br. 15-21, the Act uses broad terms lacking 
precise definitions. ‘“[T]he many ambiguities concerning the scope of [the Act’s] 
coverage render it problematic for purposes of the First Amendment.” Reno v. 
ACLU, 521 U.S. 844, 870 (1997). Indeed, despite what Florida now claims, the 
Act’s broad, vague prohibitions have already chilled expression. E.g., Lori Rozsa, 
Florida Teachers Race to Remake Lessons as DeSantis Laws Take Effect, Wash. 
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At the outset, Amici States—and., in fact, all states aside from Florida—do not 
generally ban entire topics from discussion in schools. Until recently, “there [was] 
no state that actually [had] a ‘don’t say gay’ law—one that explicitly prohibits 
teachers from discussing homosexuality at all.” Clifford Rosky, Anti-Gay 
Curriculum Laws, 117 Colum. L. Rev. 1461, 1469 (2017). Put simply, Florida’s 
effort to censor LGBTQ topics is “sweeping, [and] quite unprecedented.” Alvarez, 
567 U.S. at 722. 

Amici States, by contrast, have codified protections for the free exchange of 
ideas in schools. The District of Columbia, for instance, protects a student’s “right 
to voice his or her opinions.” 5-E DCMR § 2401.2. Likewise, Connecticut’s Code 
of Professional Responsibility for Teachers states that teachers shall “[e]ngage 
students in the pursuit of truth, knowledge and wisdom and provide access to all 
points of view” and “[nJurture in students lifelong respect and compassion for 
themselves and other human beings regardless of... sexual orientation.” Conn. 
Agencies Regs. § 10-145d-400a(b)(1)(B), (C). 

Moreover, Amici States understand that the way to address LGBTQ-related 
topics that inevitably arise in schools is to equip teachers and schools to handle them 


directly and compassionately. For example, it is understandable that “questions arise 


Post (July 30, 2022); https://tinyurl.com/yu4ue5z5; Brooke Migdon, Florida’s 
‘Don’t Say Gay’ Law Takes Effect Today. Its Impact Is Already Being Felt, 
Changing Am. (July 1, 2022), https://tinyurl.com/bs92arsc. 
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for ... school staff when considering the best supports for transgender and gender 
nonconforming students.” Vt. Agency of Educ., Continuing Best Practices for 
Schools Regarding Transgender and Gender Nonconforming Students | (Feb. 23, 
2017), https://tinyurl.com/243yhrax. Thus, states have issued guidance to schools 
to address these questions rather than restrict what teachers can say.” Such guidance 


can helpfully identify example scenarios a teacher or administrator may encounter, 


z E.g., Cal. Dep’t of Educ., Legal Advisory Regarding Application of 


California’s Antidiscrimination Statutes to Transgender Youth in Schools (Sept. 16, 
2021), https://tinyurl.com/mr282sf9; Cal. Dep’t of Educ., Frequently Asked 
Questions - School Success and Opportunity Act (AB 1266) (Sept. 16, 2021), 
https://tinyurl.com/2t4ncmsd; Conn. State Dep’t of Educ., Guidance on Civil Rights 
Protections and Supports for Transgender Students: Frequently Asked Questions 
(Sept. 2017), https://tinyurl.com/24vuawfy; D.C. Pub. Schs., Transgender and 
Gender-Nonconforming Policy Guidance (June 2015), https://tinyurl.com/tatd3ncu; 
Ill. State Bd. of Educ., Non-Regulatory Guidance: Supporting Transgender, 
Nonbinary, and Gender Nonconforming Students (Mar. 1, 2020), 
https://tinyurl.com/2p8ehwz6; Md. State Dep’t of Educ., Providing Safe Spaces for 
Transgender and Gender Non-conforming Youth: Guidelines for Gender Identity 
Non-discrimination (Oct. 2015), https://tinyurl.com/48by45jn; Mass. Dep’t of 
Elementary & Secondary Educ., Guidance for Massachusetts Public Schools 
Creating a Safe and Supportive School Environment (Oct. 28, 2018), 
https://tinyurl.com/2p836nrh; Mich. State Bd. of Educ., Statement and Guidance on 
Safe and Supportive Learning Environments for Lesbian, Gay, Bisexual, 
Transgender, and Questioning (LGBTQ) Students (Sept. 14, 2016), 
https://tinyurl.com/yetpukkh; Minn. Dep’t of Educ., A Toolkit for Ensuring Safe and 
Supportive Schools for Transgender and Gender Nonconforming Students (Sept. 25, 
2017), https://tinyurl.com/zr6r3j89; Nev. Dep’t of Educ., Supporting Sex/Gender 
Diverse Students, https://tinyurl.com/3sv5tyrp (last visited Aug. 3, 2022); N.J. Dep’t 
of Educ., Transgender Student Guidance for School _ Districts, 
https://tinyurl.com/2evmmuj6 (last visited Aug. 3, 2022); Or. Dep’t of Educ., 
Guidance to School Districts: Creating a Safe and Supportive School Environment 
for Transgender Students (May 5, 2016), https://tinyurl.com/36ecxvuf. 
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such as when a student begins to dress in a gender-nonconforming way, and explain 
best practices. See, eg. Haw. Dep’t of Educ., Guidance on Supports for 
Transgender Students 6-11 (July 25, 2016), https://tinyurl.com/3bra5kjn; N.Y. State 
Educ. Dep’t, Guidance to School Districts for Creating a Safe and Supportive School 
Environment for Transgender and Gender Nonconforming Students 5-10 (July 
2015), https://tinyurl.com/2p8mk97k. 

Amici States also invest in training for educators so they can meet the needs 
of LGBTQ students, parents, and teachers. California’s recent budget allocated “$3 
million for LGBTQ cultural competency training for public school teachers.” Jo 
Yurcaba, California Budget Includes $3 Million to Train Teachers on LGBTQ 
Issues, NBC News (July 16, 2021), https://tinyurl.com/mrx84bnb. Nevada requires 
that teachers “receive annual training concerning the requirements and needs of 
persons with diverse gender identities or expressions.” Nev. Admin. Code 
§ 388.880(2)(a). And Michigan developed a workshop for educators on LGBTQ 
issues. Mich. Dep’t of Educ., Creating Safe Schools for Sexual Minority Youth, 
https://tinyurl.com/4yesvp2e (last visited Aug. 3, 2022). 

All these efforts comport with the constitutional principle of a “free exchange” 
of ideas. Mahanoy, 141 S. Ct. at 2046. Yet Florida’s Act seeks to remove LGBTQ- 
related topics from schools entirely or otherwise restrict them because— 


purportedly—these are sensitive issues for some. Fla. Br. 35. As federal courts in 
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Florida have acknowledged, however, the way to approach such issues is not to 
censor them but to equip educators to address them. See Gillman ex rel. Gillman v. 
Sch. Bd. for Holmes Cnty., 567 F. Supp. 2d 1359, 1370 (N.D. Fla. 2008) (“If the 
schools are to perform their traditional function of inculcating the habits and 
manners of civility, ... they must be allowed the space and discretion to deal with 
the nuances.” (internal quotation marks omitted) (quoting Muller by Muller v. 
Jefferson Lighthouse Sch., 98 F.3d 1530, 1543 (7th Cir. 1996))). Although Florida’s 
justifications may “sound in a desire to avoid the discomfort and unpleasantness of 
tolerating a minority of students whose sexual identity is distinct from the majority,” 
“Te]nsuring that this minority of students are afforded meaningful expression secures 
the precept of freedom . . . exalted by the founders.” Gonzalez through Gonzalez v. 
Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257, 1269 (S.D. Fla. 2008); see also 
Gay-Straight All. of Yulee High Sch. v. Sch. Bd. of Nassau Cnty., 602 F. Supp. 2d 
1233, 1237 (M.D. Fla. 2009). Indeed, Florida’s approach stands outside “a long 
constitutional tradition under which learning how to tolerate diverse expressive 
activities has always been ‘part of learning how to live in a pluralistic society.’” 
Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2431 (2022) (quoting Lee v. 


Weisman, 505 U.S. 577, 590 (1992)). 
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C. Florida stands apart from states by subjecting school communities 
to costly litigation for their legitimate instructional choices. 


States typically set education policy at a general level and leave particular 
instructional decisions to districts, schools, and teachers, in collaboration with 
parents. See, e.g., Milliken v. Bradley, 418 U.S. 717, 741 (1974) (“No single 
tradition in public education is more deeply rooted than local control over the 
operation of schools....”); Ambach v. Norwick, 441 U.S. 68, 78 (1979) 
(“[T]eachers by necessity have wide discretion over the way the course material is 
communicated to students.”); Cal. Educ. Code § 60000(b) (recognizing that 
“specific choices about instructional materials need to be made at the local level’); 
Minn. Stat. § 120B.021(2)(b)(2) (providing that statewide academic standards must 
“not require a specific teaching methodology or curriculum”). Indeed, “local 
autonomy has long been thought essential both to the maintenance of community 
concern and support for public schools and to [the] quality of the educational 
process.” Milliken, 418 U.S. at 741-42. But Florida bucks this “tradition,” id. at 
741, by making such instructional decisions the subject of lawsuits—all purportedly 
in the name of parental rights, Fla. Stat. § 1001.42(8)(c)(7)(b)C) (granting parents 
a cause of action). As Amici States’ experience shows, however, parent perspectives 
and prerogatives can be reasonably accommodated by teachers and schools without 
courts being involved at every turn to enforce blanket statewide censorship 


requirements and speech restrictions. 
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To begin, Amici States largely place curricular and instructional choices with 
school boards and other bodies that seek public input, including that of parents. See, 
e.g., Md. Code Ann., Educ. §§ 4-111 (vesting county school boards with the power 
to “[e]stablish curriculum guides and courses of study”), 4-112(a) (establishing 
“citizen advisory committee[s] to advise the [school] board[s]”). For example, 
Colorado instructs school boards to “convene a community forum on a periodic 
basis .. . to discuss adopted content standards.” Colo. Rev. Stat. § 22-1-104(3)(a). 
Similarly, Oregon provides that the state board, in revising content standards, shall 
“lijnvolve... parents.” Or. Rev. Stat. § 329.045(1)(b)(C) (effective 2026). 
California, Connecticut, Illinois, Nevada, and New Jersey likewise leave most of the 
implementation of their inclusive curriculum requirements to local boards. See Cal. 
Dep’t of Educ., Frequently Asked Questions: Senate Bill 48 (Oct. 8, 2021), 
https://tinyurl.com/yc8yhnkh; Conn. Gen. Stat. § 10-25b(d); Ill. Inclusive 
Curriculum Advisory Council, supra; Nev. Rev. Stat. § 389.061(1); N.J. Stat. Ann. 
§ 18A:35-4.36. 

If parental concerns arise over instructional choices, Amici States have 
developed targeted, cooperative ways to accommodate them. Some Amici States 
have provided guidance to teachers on how to handle parental perspectives on 
LGBTQ topics, including sample letters. See, e.g., D.C. Pub. Schs., Transgender 


and Gender-Nonconforming Policy Guidance, supra, at 31-36; Minn. Dep’t of 
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Educ., Toolkit, supra, at 6-7. Other Amici States allow parents to review curriculum 
and instructional material. Cal. Educ. Code § 51101(a)(8); Mich. Comp. Laws Ann. 
§ 380.1137(1)(a). Minnesota allows parents who object to certain instruction to 
“make reasonable arrangements with school personnel for alternative instruction.” 
Minn. Stat. § 120B.20. Finally, when it comes to the most sensitive topics like health 
or sex education, 36 states and the District provide some type of parental opt-out 
option. Guttmacher Inst., Sex and HIV Education (Jul. 1, 2022), 
https://tinyurl.com/r259h2d2. Through these mechanisms, teachers and schools can 
accommodate parental choices. 

Instead of these common, conciliatory approaches to parental choices, 
Florida’s Act subjects schools to costly litigation by permitting parental lawsuits 
regarding curricular decisions. That approach breaks so significantly from 
reasonable alternatives that it undermines any claim that it is motivated by a 
legitimate effort to accommodate parents and their concerns about limiting 
inappropriate sexual content in schools. The Act subjects school districts to 
litigation, injunctions, damages, and attorney fees for any violation of its vague 
provisions banning certain speech. See Fla. Stat. § 1001.42(8)(c)(7)(b)UI). Such 


bd 


“{jJudicial interposition in the operation of the public school system,” absent a 
compelling constitutional reason, is unprecedented. Epperson, 393 U.S. at 104; see 


Blau v. Ft. Thomas Pub. Sch. Dist., 401 F.3d 381, 395-96 (6th Cir. 2005) (Sutton, 
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J.) (collecting cases rejecting a parental right to direct classroom instruction); Todd 
A. DeMitchell & Joseph J. Onosko, A Parent’s Child and the State’s Future Citizen: 
Judicial and Legislative Responses to the Tension Over the Right to Direct an 
Education, 22 S. Cal. Interdisc. L.J. 591, 622 (2013) (explaining that states have near 
universally rejected legislative attempts to shift power over curricular decisions 
away from educators). It is also unneeded: as explained above, several options are 
available to involve parents in their child’s education. Indeed, Florida already 
provides many of these procedures to parents. Fla. Stat. § 1014.04. Incentivizing 
litigation against schools is a punitive approach that chills the free exchange of ideas. 
The Act’s drastic approach is thus unreasonable. 
* ok ok 

In short, Florida’s extreme approach implies the absence of a legitimate 
pedagogical purpose, rendering its restrictions on speech and targeting of a minority 
highly suspect. And Amici States’ experiences show that reasonable policies are 
available that include LGBTQ people, foster free speech, and accommodate parents. 
Florida’s turn, instead, to restricting speech and targeting a minority supplies 
additional evidence of the Act’s unconstitutionality. See Romer, 517 U.S. at 633. 
At a minimum, it plainly demonstrates that Florida cannot succeed on its motion to 


dismiss. 
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II. = Florida’s Act Stigmatizes LGBTQ Youth In Florida, And Its Stigmatic 
Harms Extend To Amici States. 


The harm caused by the challenged Act extends well beyond Florida. By 
targeting the LGBTQ community, the Act harms children in Amici States, including 
those who will be placed in Florida pursuant to the ICPC, as well as students who 
attend school in Florida and then move to Amici States. And Amici States will need 
to devote resources to mitigate and counteract the harm that the Act is causing to 
LGBTQ students and others in their States. 


A. The Act stigmatizes LGBTQ youth in Florida and Amici States. 


The Act stigmatizes LGBTQ youth by prohibiting or limiting the discussion 
of LGBTQ people in schools. And in so doing, it threatens grave harm to the health 
and well-being of LGBTQ individuals, their families, and their communities. As 
study after study has shown, discriminatory social conditions have severe negative 
health impacts on LGBTQ people, resulting in increased rates of mental health 
disorders and suicide attempts, especially among LGBTQ youth. See, e.g., What 
We Know Project, Cornell Univ., What Does the Scholarly Research Say About the 
Effects of Discrimination on the Health of LGBT People? (2019), 
https://tinyurl.com/2p84akjn (summarizing findings of 300 primary research studies, 
82% of which “found robust evidence that discrimination on the basis of sexual 


orientation or gender identity is associated with harms to the health of LGBT 
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people”). Those harms extend to youth not just in Florida, but throughout the 
country. 


1. Educational decisions that stigmatize LGBTQ youth directly 
harm mental health and educational outcomes. 


As a vulnerable population, LGBTQ youth already face significant hardships. 
They are particularly likely to experience feelings of sadness and hopelessness, 
Laura Kann, et al., Ctrs. for Disease Control & Prevention, Sexual Identity, Sex of 
Sexual Contacts, and Health-Related Behaviors among Students in Grades 9-12 — 
United States and Selected Sites, 2015 18 (2016), https://tinyurl.com/6cyefk2m, and 
to be victims of bullying, Madeleine Roberts, New CDC Data Shows LGBTO Youth 
Are More Likely to Be Bullied Than Straight Cisgender Youth, Hum. Rts. Campaign 
(Aug. 26, 2020), https://tinyurl.com/2wu4ajuj. Increased victimization of LGBTQ 
students leads to health and suicide risks. Roberts, swpra. These hardships are 
evident at the state level, too. For instance, LGBTQ students in Michigan are 2.9 
times more likely to be threatened or injured with a weapon at school, 1.9 times more 
likely to be bullied at school or online, 2.7 times more likely to skip school because 
they feel unsafe, 1.5 times more likely to get Ds and Fs, and 3.2 times more likely 
to engage in self-harm behavior. Mich. Dep’t of Educ., Michigan Department of 
Education’s Lesbian, Gay, Bisexual, Transgender and Questioning (LGBTQ+) 
Students Project at a Glance 1, https://tinyurl.com/4jxns374 (last visited Aug. 3, 


2022). To take just one of the most troubling examples, 23% of Michigan’s LGBTQ 
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high school students (13,500 students) attempted suicide in a recent 12-month 
period. /d. That rate is 4.6 times higher than their non-LGBTQ peers. Jd. 

An inclusive school climate, which permits teachers and students to discuss 
sexual orientation and gender identity, can help reduce the likelihood of these 
damaging outcomes. Inclusive school climates foster positive learning 
environments for LGBTQ youth, which are “an important factor in decreasing 
suicidality among LGBTQ adolescents.” April J. Ancheta, Jean-Marie Bruzzese, & 
Tonya L. Hughes, The Impact of Positive School Climate on Suicidality and Mental 
Health Among LGBTQ Adolescents: A Systematic Review 10 (Apr. 2021), 
https://tinyurl.com/42hmsmdu. LGBTQ students in schools with inclusive climates 
are nearly 40% less likely to attempt suicide compared with LGBTQ students who 
attend schools with non-inclusive climates. Cady Stanton, As ‘Don’t Say Gay’ and 
Similar Bills Take Hold, LGBTQ Youths Feel They’re ‘Getting Crushed’, USA 
Today (May 9, 2022), https://tinyurl.com/yckncebt. They are more likely to feel 
comfortable speaking to their teachers about LGBTQ-related issues, report less 
severe victimization based on sexual orientation and gender expression, and are less 
likely to feel unsafe at school because of their sexual orientation and gender 
expression. Joseph G. Kosciw, et al., GLSEN, The 2019 National School Climate 


Survey: The Experience of Lesbian, Gay, Bisexual, Transgender, and Queer Youth 
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in Our Nation’s Schools 73-74 (2020) (“Climate Survey”), 
https://tinyurl.com/Sfmmzv9x. 

LGBTQ-inclusive school climates are also associated with better educational 
outcomes. When LGBTQ students see themselves reflected in curricula, it creates 
an affirming learning environment that “may result in increased student engagement 
and may encourage students to strive academically which, in turn, may yield better 
educational outcomes.” Jd. at 74-75. Indeed, LGBTQ students in schools with 
inclusive curricula achieve a higher GPA than those in schools without inclusive 
curricula. Jd. at 75. And LGBTQ students in schools with an LGBTQ-inclusive 
curriculum are more likely to say they plan to pursue post-secondary education. /d. 

In light of the benefits of LGBTQ-inclusive curricula, it is no surprise that 
research also shows that non-inclusive schools—for example, ones that do not 
incorporate, or that expressly prohibit, discussion of LGBTQ issues within the 
classroom, as the Act requires—have damaging consequences for LGBTQ youth. 
As explained above, the absence of an LGBTQ-inclusive climate is strongly 
correlated with more suicidal ideation, worse educational outcomes, and decreased 
feelings of safety. LGBTQ students at schools with non-inclusive curricula are also 
less likely to feel supported by educators and less likely to have access to supportive 
school clubs, such as Gay-Straight Alliances. GLSEN, GLSEN Research Brief: 


Laws Prohibiting “Promotion of Homosexuality” in Schools: Impacts and 
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Implications 6-7 (2018), https://tinyurl.com/47r9yhze (“GLSEN Research Brief’). 
And at non-inclusive schools, students are “more likely to face harassment and 
assault at school based on their sexual orientation and gender expression,” id. at 3, 
and are less likely to have the benefit of supportive anti-bullying policies, id. at 7. 


2. The Act will increase anti-LGBTQ bias. 


Laws like the challenged Act that stigmatize LGBTQ people also increase the 
risk of anti-LGBTQ bias inside and outside the school environment. 

For example, LGBTQ students attending schools with non-inclusive curricula 
are more likely to hear homophobic remarks at school. GLSEN Research Brief 3. 
By contrast, “attending a school that included positive representations of LGBTQ 
topics in the curriculum was related to less frequent use of anti-LGBTQ language.” 
Climate Survey 73; see also id. (documenting less frequent usage of negative 
remarks about sexual orientation, gender identity, and gender expression). 

Whether a school has LGBTQ-inclusive policies also correlates with the rate 
of peer acceptance of LGBTQ students. Non-inclusive schools are less likely to 
have students who are accepting of LGBTQ people than schools with inclusive 
climates (39.4% vs. 51.1%). GLSEN Research Brief 3. By contrast, “[t]he inclusion 
of positive portrayals of LGBTQ topics in the classroom may . . . help educate the 
general student body about LGBTQ issues and promote respect and understanding 


of LGBTQ people in general.” Climate Survey 75. Indeed, LGBTQ students who 
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attend schools with LGBTQ-inclusive curricula are significantly more likely to 
report that their classmates are somewhat or very accepting of LGBTQ people 
(66.9% vs. 37.9%). Id. 

Further, this increased understanding and respect “may lead students in 
general to speak up when they witness anti-LGBTQ behaviors.” Jd. Relative to 
students in schools with anti-LGBTQ curricula, LGBTQ youth in schools with 
inclusive curricula report that other students are more than twice as likely to 
intervene most or all of the time when hearing homophobic remarks and negative 
remarks about gender expression. Jd. 

Notably, the damaging effects of a law prohibiting instruction on LGBTQ 
issues in schools do not stop at a state’s borders. When a law anywhere sends the 
message that some members of the community are disfavored, as the Act does, it 
compounds the stigma associated with being part of that community everywhere. 
Indeed, evidence suggests that, as with prior laws that victimize particular groups, 
the Act will adversely affect the mental health of LGBTQ youth in other states. For 
example, recent debates around laws that target the transgender community 
adversely affected the mental health of LGBTQ youth nationwide. The Trevor 
Project, Issues Impacting LGBTQ Youth: Polling Analysis 6 (Jan. 2022), 
https://tinyurl.com/2xnr9rSt. Two-thirds of LGBTQ youth reported that the recent 


debates about state laws restricting the rights of transgender people have negatively 
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affected their mental health. /d. And among transgender and non-binary youth, the 
effects were even more profound, with 85% reporting harm to their mental health. 
Id. These findings suggest that the Act stigmatizes and poses risk of harm to LGBTQ 
youth not just in Florida, but also elsewhere, including in Amici States. 


B. The Act’s harms extend beyond Florida and will require Amici 
States to expend additional funds. 


In addition to the harms it inflicts on LGBTQ youth in Florida and in Amici 
States, the Act harms Amici States by requiring them to increase expenditures of 
state funds to combat bias and protect their most vulnerable residents. 

For example, the Act directly implicates Amici States’ interest in protecting 
at-risk youth who will be placed in Florida pursuant to the Interstate Compact for 
the Placement of Children. The ICPC—to which Florida and all Amici States are 
parties—provides for the movement and safe placement of children between states 
when children are in the state’s custody, being placed for adoption, or being placed 
by a parent or guardian in a residential treatment facility. Am. Pub. Health Servs. 
Ass’n, ICPC FAQ’s, https://tinyurl.com/342ee]8h (last visited Aug. 2, 2022). This 
population includes children in foster care, and recent surveys of children in foster 
care have revealed a high percentage who identify as LGBTQ. See, e.g., Marlene 
Matarese, et al., The Cuyahoga Youth Count: A Report on LGBTQ+ Youth 
Experience in Foster Care 6 (2021), https://tinyurl.com/mp9bmunb (survey of an 


Ohio county identifying 32% of foster children to be LGBTQ); Theo G.M. Sandfort, 
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Experiences and Well-Being of Sexual and Gender Diverse Youth in Foster Care in 
New York City: —-Disproportionality and Disparities 5 (2020), 
https://tinyurl.com/5e6e59kj (survey of New York City identifying 34% of foster 
children to be LGBTQ). Amici States regularly place children in Florida pursuant 
to the ICPC,° and those children who identify as LGBTQ will be stigmatized by 
Florida’s new law. LGBTQ youth from Florida may also be placed in Amici States 
under the ICPC, leaving schools and social services agencies in Amici States to 
address the negative impacts of Florida’s law. 

State agencies will also need to expend additional resources to address the 
Act’s negative effects on members of their own LGBTQ communities. For example, 
because the Act stigmatizes and harms LGBTQ people in Amici States, those 
individuals may require additional mental health services. In light of the “high 
prevalence of poverty in LGBT communities,” state-run programs like Medicaid 
may bear a substantial share of the burden of addressing the significant mental health 
consequences stemming from the Act. Kellan Baker, et al., Ctr. for Am. Progress, 
The Medicaid Program and LGBT Communities: Overview and_ Policy 


Recommendations (Aug. 9, 2016), https://tinyurl.com/ytp8apz3. 


: As of April 2022, Amici States have placed over 130 students in Florida 
through the ICPC this calendar year. 
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Furthermore, Amici States may need to ensure that the stigma caused by the 
Act does not spread to their own school environments. As explained, Amici States 
provide training and assistance to school staff to address bullying, understand 
LGBTQ issues, and improve the educational climate for LGBTQ youth. The Act’s 
adverse impact on LGBTQ students’ mental health will increase the demand for such 
school-based services. And Amici States’ education agencies will need to expand 
their efforts to address barriers to the well-being and educational success of LGBTQ 
students. 

Finally, Amici States may need to increase funding for nonprofit 
organizations that provide social services to LGBTQ youth. Amici States recognize 
the vital role these organizations play in promoting LGBTQ individuals’ health and 
well-being. Massachusetts, for example, funds organizations through its Safe 
Spaces for LGBTQ Youth program, whose goal is to “promote self-esteem, increase 
social connectedness and resilience, and decrease risk for suicidal behaviors (and 
self-harm).” Commonwealth of Mass., The Safe Spaces for LGBTQIA+ Youth 
Program Engage Youth Who Are LGBTQIA+, https://tinyurl.com/v25hcf86 (last 
visited Aug. 3, 2022). And New Jersey’s Department of Children and Families 
provides funding and resources to organizations that serve LGBTQ youth, such as 
HiTops, which provides health services and group support to LGBTQ youth 


throughout New Jersey. HiTops, About Us, https://tinyurl.com/3bz9n622 (last 
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visited Aug. 3, 2022). The stigmatic harms stemming from the Act will increase the 


demand for these organizations’ services—and Amici States’ funding for them. 


CONCLUSION 


The Court should deny the motions to dismiss. 
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Presidential Documents 


Executive Order 13988 of January 20, 2021 


Preventing and Combating Discrimination on the Basis of 
Gender Identity or Sexual Orientation 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 


Section 1. Policy. Every person should be treated with respect and dignity 
and should be able to live without fear, no matter who they are or whom 
they love. Children should be able to learn without worrying about whether 
they will be denied access to the restroom, the locker room, or school 
sports. Adults should be able to earn a living and pursue a vocation knowing 
that they will not be fired, demoted, or mistreated because of whom they 
go home to or because how they dress does not conform to sex-based 
stereotypes. People should be able to access healthcare and secure a roof 
over their heads without being subjected to sex discrimination. All persons 
should receive equal treatment under the law, no matter their gender identity 
or sexual orientation. 


These principles are reflected in the Constitution, which promises equal 
protection of the laws. These principles are also enshrined in our Nation’s 
anti-discrimination laws, among them Title VII of the Civil Rights Act of 
1964, as amended (42 U.S.C. 2000e et seq.). In Bostock v. Clayton County, 
590 U.S.__(2020), the Supreme Court held that Title VII’s prohibition on 
discrimination “because of . . . sex’? covers discrimination on the basis 
of gender identity and sexual orientation. Under Bostock’s reasoning, laws 
that prohibit sex discrimination—including Title IX of the Education Amend- 
ments of 1972, as amended (20 U.S.C. 1681 et seq.), the Fair Housing 
Act, as amended (42 U.S.C. 3601 et seq.), and section 412 of the Immigration 
and Nationality Act, as amended (8 U.S.C. 1522), along with their respective 
implementing regulations—prohibit discrimination on the basis of gender 
identity or sexual orientation, so long as the laws do not contain sufficient 
indications to the contrary. 


Discrimination on the basis of gender identity or sexual orientation manifests 
differently for different individuals, and it often overlaps with other forms 
of prohibited discrimination, including discrimination on the basis of race 
or disability. For example, transgender Black Americans face unconscionably 
high levels of workplace discrimination, homelessness, and violence, includ- 
ing fatal violence. 


It is the policy of my Administration to prevent and combat discrimination 
on the basis of gender identity or sexual orientation, and to fully enforce 
Title VII and other laws that prohibit discrimination on the basis of gender 
identity or sexual orientation. It is also the policy of my Administration 
to address overlapping forms of discrimination. 


Sec. 2. Enforcing Prohibitions on Sex Discrimination on the Basis of Gender 
Identity or Sexual Orientation. (a) The head of each agency shall, as soon 
as practicable and in consultation with the Attorney General, as appropriate, 
review all existing orders, regulations, guidance documents, policies, pro- 
grams, or other agency actions (“‘agency actions’’) that: 
(i) were promulgated or are administered by the agency under Title VII 
or any other statute or regulation that prohibits sex discrimination, includ- 
ing any that relate to the agency’s own compliance with such statutes 
or regulations; and 
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(ii) are or may be inconsistent with the policy set forth in section 1 

of this order. 

(b) The head of each agency shall, as soon as practicable and as appropriate 
and consistent with applicable law, including the Administrative Procedure 
Act (5 U.S.C. 551 et seq.), consider whether to revise, suspend, or rescind 
such agency actions, or promulgate new agency actions, as necessary to 
fully implement statutes that prohibit sex discrimination and the policy 
set forth in section 1 of this order. 


(c) The head of each agency shall, as soon as practicable, also consider 
whether there are additional actions that the agency should take to ensure 
that it is fully implementing the policy set forth in section 1 of this order. 
If an agency takes an action described in this subsection or subsection 
(b) of this section, it shall seek to ensure that it is accounting for, and 
taking appropriate steps to combat, overlapping forms of discrimination, 
such as discrimination on the basis of race or disability. 


(d) Within 100 days of the date of this order, the head of each agency 
shall develop, in consultation with the Attorney General, as appropriate, 
a plan to carry out actions that the agency has identified pursuant to sub- 
sections (b) and (c) of this section, as appropriate and consistent with 
applicable law. 

Sec. 3. Definition. ‘“‘Agency’” means any authority of the United States that 
is an “agency” under 44 U.S.C. 3502(1), other than those considered to 
be independent regulatory agencies, as defined in 44 U.S.C. 3502(5). 


Sec. 4. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 


(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 


(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 


(b) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 


employees, or agents, or any other person. 


THE WHITE HOUSE, 
January 20, 2021. 


[FR Doc. 2021-01761 
Filed 1-22-21; 11:15 am] 
Billing code 3295-F1-P 
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Presidential Documents 


Executive Order 14021 of March 8, 2021 


Guaranteeing an Educational Environment Free From Dis- 
crimination on the Basis of Sex, Including Sexual Orientation 
or Gender Identity 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 


Section 1. Policy. It is the policy of my Administration that all students 
should be guaranteed an educational environment free from discrimination 
on the basis of sex, including discrimination in the form of sexual harassment, 
which encompasses sexual violence, and including discrimination on the 
basis of sexual orientation or gender identity. For students attending schools 
and other educational institutions that receive Federal financial assistance, 
this guarantee is codified, in part, in Title IX of the Education Amendments 
of 1972, 20 U.S.C. 1681 et seq., which prohibits discrimination on the 
basis of sex in education programs or activities receiving Federal financial 
assistance. 


Sec. 2. Review of Agency Actions. (a) Within 100 days of the date of this 
order, the Secretary of Education, in consultation with the Attorney General, 
shall review all existing regulations, orders, guidance documents, policies, 
and any other similar agency actions (collectively, agency actions) that are 
or may be inconsistent with the policy set forth in section 1 of this order, 
and provide the findings of this review to the Director of the Office of 
Management and Budget. 
(i) As part of the review required under subsection (a) of this section, 
the Secretary of Education shall review the rule entitled ‘““Nondiscrimina- 
tion on the Basis of Sex in Education Programs or Activities Receiving 
Federal Financial Assistance,’ 85 FR 30026 (May 19, 2020), and any 
other agency actions taken pursuant to that rule, for consistency with 
governing law, including Title IX, and with the policy set forth in section 
1 of this order. 


(ii) As soon as practicable, and as appropriate and consistent with applica- 
ble law, the Secretary of Education shall review existing guidance and 
issue new guidance as needed on the implementation of the rule described 
in subsection (a)(i) of this section, for consistency with governing law, 
including Title IX, and with the policy set forth in section 1 of this 
order. 


(iii) The Secretary of Education shall consider suspending, revising, or 
rescinding—or publishing for notice and comment proposed rules sus- 
pending, revising, or rescinding—those agency actions that are inconsistent 
with the policy set forth in section 1 of this order as soon as practicable 
and as appropriate and consistent with applicable law, and may issue 
such requests for information as would facilitate doing so. 

(b) The Secretary of Education shall consider taking additional enforcement 
actions, as appropriate and consistent with applicable law, to enforce the 
policy set forth in section 1 of this order as well as legal prohibitions 
on sex discrimination in the form of sexual harassment, which encompasses 
sexual violence, to the fullest extent permissible under law; to account 
for intersecting forms of prohibited discrimination that can affect the avail- 
ability of resources and support for students who have experienced sex 
discrimination, including discrimination on the basis of race, disability, 
and national origin; to account for the significant rates at which students 
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[FR Doc. 2021-05200 
Filed 3-10-21; 8:45 am] 
Billing code 3295-F1-P 


who identify as lesbian, gay, bisexual, transgender, and queer (LGBTQ+) 
are subject to sexual harassment, which encompasses sexual violence; to 
ensure that educational institutions are providing appropriate support for 
students who have experienced sex discrimination; and to ensure that their 
school procedures are fair and equitable for all. 
Sec. 3. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 
(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 


(ii) the functions of the Director of the Office of Management and Budget 

relating to budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 


(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 


employees, or agents, or any other person. 


THE WHITE HOUSE, 
March 8, 2021. 
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Title 3— 


The President 


Executive Order 14075 of June 15, 2022 


Advancing Equality for Lesbian, Gay, Bisexual, Transgender, 
Queer, and Intersex Individuals 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 


Section 1. Policy. Our Nation has made great strides in fulfilling the funda- 
mental promises of freedom and equality for lesbian, gay, bisexual, 
transgender, queer, and intersex (LGBTQI+) Americans, owing to the leader- 
ship of generations of LGBTQI+ individuals. In spite of this historic progress, 
LGBTQI+ individuals and families still face systemic discrimination and 
barriers to full participation in our Nation’s economic and civic life. These 
disparities and barriers can be the greatest for transgender people and 
LGBTQI+ people of color. Today, unrelenting political and legislative attacks 
at the State level—on LGBTQI+ children and families in particular—threaten 
the civil rights gains of the last half century and put LGBTQI+ people 
at risk. These attacks defy our American values of liberty and dignity, 
corrode our democracy, and threaten basic personal safety. They echo the 
criminalization that LGBTQI+ people continue to face in some 70 countries 
around the world. The Federal Government must defend the rights and 
safety of LGBTQI+ individuals. 


It is therefore the policy of my Administration to combat unlawful discrimina- 
tion and eliminate disparities that harm LGBTQI+ individuals and their 
families, defend their rights and safety, and pursue a comprehensive approach 
to delivering the full promise of equality for LGBTQI+ individuals, consistent 
with Executive Order 13988 of January 20, 2021 (Preventing and Combating 
Discrimination on the Basis of Gender Identity or Sexual Orientation). 


The Federal Government must take action to address the significant dispari- 
ties that LGBTQI+ youth face in the foster care system, the misuse of 
State and local child welfare agencies to target LGBTQI+ youth and families, 
and the mental health needs of LGBTQI+ youth. My Administration must 
safeguard LGBTQI+ youth from dangerous practices like so-called ‘‘conver- 
sion therapy’—efforts to suppress or change an individual’s sexual orienta- 
tion, gender identity, or gender expression—a discredited practice that re- 
search indicates can cause significant harm, including higher rates of suicide- 
related thoughts and behaviors by LGBTQI+ youth. The Federal Government 
must strengthen the supports for LGBTQI+ students in our Nation’s schools 
and other education and training programs. It must also address the discrimi- 
nation and barriers that LGBTQI+ individuals and families face by expanding 
access to comprehensive health care, including reproductive health; pro- 
tecting the rights of LGBTQI+ older adults; and preventing and addressing 
LGBTQI+ homelessness and housing instability. Through these actions, the 
Federal Government will help ensure that every person—regardless of who 
they are or whom they love—has the opportunity to live freely and with 
dignity. 

Sec. 2. Addressing Harmful and Discriminatory Legislative Attacks on 
LGBTQI+ Children, Youth, and Families. (a) The Secretary of Health and 
Human Services (HHS) shall, as appropriate and consistent with applicable 
law, use the Department of HHS’s authorities to protect LGBTQI+ individuals’ 
access to medically necessary care from harmful State and local laws and 
practices, and shall promote the adoption of promising policies and practices 
to support health equity, including in the area of mental health care, for 
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LGBTQI+ youth and adults. Within 200 days of the date of this order, 
the Secretary of HHS shall develop and release sample policies for States 
to safeguard and expand access to health care for LGBTQI+ individuals 
and their families, including mental health services. 

(b) The Secretary of Education shall, as appropriate and consistent with 

applicable law, use the Department of Education’s authorities to support 
LGBTQI+ students, their families, educators, and other school personnel 
targeted by harmful State and local laws and practices, and shall promote 
the adoption of promising policies and practices to support the safety, well- 
being, and rights of LGBTQI+ students. Within 200 days of the date of 
this order, the Secretary of Education shall develop and release sample 
policies for supporting LGBTQI+ students’ well-being and academic success 
in schools and educational institutions. 
Sec. 3. Addressing Exposure to So-Called Conversion Therapy. (a) The Sec- 
retary of HHS shall establish an initiative to reduce the risk of youth exposure 
to so-called conversion therapy. As part of that initiative, the Secretary 
of HHS shall, as appropriate and consistent with applicable law: 

(i) consider whether to issue guidance clarifying for HHS programs and 

services agencies that so-called conversion therapy does not meet criteria 

for use in federally funded health and human services programs; 


(ii) increase public awareness of the harms and risks associated with 
so-called conversion therapy for LGBTQI+ youth and their families; 


(iii) increase the availability of technical assistance and training to health 
care and social service providers on evidence-informed promising practices 
for supporting the health, including mental health, of LGBTQI+ youth, 
and on the dangers of so-called conversion therapy; and 


(iv) seek funding opportunities for providers of evidence-based trauma- 

informed services to better support survivors of so-called conversion ther- 

apy. 

(b) The Federal Trade Commission is encouraged to consider whether 
so-called conversion therapy constitutes an unfair or deceptive act or practice, 
and to issue such consumer warnings or notices as may be appropriate. 


(c) To address so-called conversion therapy around the world, within 

180 days of the date of this order, the Secretary of State, in collaboration 
with the Secretary of the Treasury, the Secretary of HHS, and the Adminis- 
trator of the United States Agency for International Development, shall de- 
velop an action plan to promote an end to its use around the world. In 
developing the action plan, the Secretary of State shall consider the use 
of United States foreign assistance programs and the United States voice 
and vote in multilateral development banks and international development 
institutions of which the United States is a shareholder or donor to take 
appropriate steps to prevent the use of so-called conversion therapy, as 
well as to help ensure that United States foreign assistance programs do 
not use foreign assistance funds for so-called conversion therapy. To further 
critical data collection, the Secretary of State shall instruct all United States 
Embassies and Missions worldwide to submit additional information on 
the practice and incidence of so-called conversion therapy as part of the 
Country Reports on Human Rights Practices. 
Sec. 4. Promoting Family Counseling and Support of LGBTQI+ Youth as 
a Public Health Priority of the United States. (a) ‘Family counseling and 
support programs”’ are defined for the purposes of this order as voluntary 
programs in which families and service providers may elect to participate 
that seek to prevent or reduce behaviors associated with family rejection 
of LGBTQI+ youth by providing developmentally appropriate support, coun- 
seling, or information to parents, families, caregivers, child welfare and 
school personnel, or health care professionals on how to support an LGBTQI+ 
youth’s safety and well-being. 

(b) The Secretary of HHS shall seek to expand the availability of family 
counseling and support programs in federally funded health, human services, 
and child welfare programs by: 
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(i) considering whether to issue guidance regarding the extent to which 
Federal funding under Title IV-B and IV-E of the Social Security Act, 
42 U.S.C. Ch. 7, may be used to provide family counseling and support 
programs; 


(ii) considering funding opportunities for programs that implement family 
counseling and support models; 


(iii) considering opportunities through the Centers for Disease Control 
and Prevention (CDC) and the National Institutes of Health to increase 
Federal research into the impacts of family rejection and family support 
on the mental health and long-term well-being of LGBTQI+ individuals; 
and 


(iv) ensuring that HHS data, investments, resources, and partnerships re- 
lated to the CDC Adverse Childhood Experiences program address the 
disparities faced by LGBTQI+ children and youth. 


Sec. 5. Addressing Discrimination and Barriers Faced by LGBTQI+ Children, 
Youth, Parents, Caretakers, and Families in the Child Welfare System and 
Juvenile Justice Systems. (a) The Secretary of HHS shall consider how to 
use the Department’s authorities to strengthen non-discrimination protections 
on the basis of sex, including sexual orientation, gender identity, and sex 
characteristics, in its programs and services, consistent with Executive Order 
13988 and applicable legal requirements. 


(b) The Secretary of HHS shall direct the Assistant Secretary for Family 
Support to establish an initiative to partner with State child welfare agencies 
to help address and eliminate disparities in the child welfare system experi- 
enced by LGBTQI+ children, parents, and caregivers, including: the over- 
representation of LGBTQI+ youth in the child welfare system, including 
over-representation in congregate placements; disproportionately high rates 
of abuse, and placements in unsupportive or hostile environments faced 
by LGBTQI+ youth in foster care; disproportionately high rates of homeless- 
ness faced by LGBTQI+ youth who exit foster care; and discrimination 
faced by LGBTQI+ parents, kin, and foster and adoptive families. The initia- 
tive, as appropriate and consistent with applicable law, shall also take 
actions to: 


(i) seek funding opportunities for programs and services that improve 
outcomes for LGBTQI+ children in the child welfare system; 


(ii) provide increased training and technical assistance to State child wel- 
fare agencies and child welfare personnel on promising practices to support 
LGBTQI+ youth in foster care and LGBTQI+ parents and caregivers; 


(iii) develop sample policies for supporting LGBTQI+ children, parents, 
and caregivers in the child welfare system; 


(iv) promote equity and inclusion for LGBTQI+ foster and adoptive parents 
in their interactions with the child welfare system; 


(v) evaluate the rate of child removals from LGBTQI+ families of origin, 
in particular families that include LGBTQI+ women of color, and develop 
proposals to address any disproportionate rates of child removals faced 
by such families; 


(vi) assess and improve the responsible collection and use of data on 
sexual orientation and gender identity in the child welfare system to 
measure and address inequities faced by LGBTQI+ children, parents, and 
caregivers, while safeguarding the privacy, safety, and civil rights of 
LGBTQI+ youth; and 


(vii) advance policies that help to prevent the placement of LGBTQI+ 

youth in foster and congregate care environments that will be hostile 

to their gender identity or sexual orientation. 

(c) The Attorney General shall establish a clearinghouse within the Office 
of Juvenile Justice and Delinquency Prevention to provide effective training, 
technical assistance, and other resources for jurisdictions seeking to better 
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serve LGBTQI+ youth using a continuum-of-care framework. The clearing- 
house shall include juvenile justice and delinquency prevention programs 
addressing the needs, including mental health needs, of LGBTQI+ youth. 
Sec. 6. Reviewing Eligibility Standards for Federal Benefits and Programs. 
(a) Within 180 days of the date of this order, the Secretary of HHS shall 
conduct a study on the impact that current Federal statutory and regulatory 
eligibility standards have on the ability of LGBTQI+ and other households 
as determined by the Secretary to access Federal benefits and programs 
for families, and shall produce a public report with findings and rec- 
ommendations that could increase LGBTQI+ and such other households’ 
participation in and eligibility for Federal benefits and programs for families. 

(b) Within 100 days of the release of the recommendations required by 

subsection (a) of this section, the Director of the Office of Management 
and Budget (OMB) shall coordinate with executive departments and agencies 
(agencies) that administer programs that establish eligibility standards for 
participation by families to complete a review of agencies’ current eligibility 
standards for families. Such agencies shall seek opportunities, consistent 
with applicable law, to adopt more inclusive eligibility standards in line 
with the recommendations in the report produced pursuant to subsection 
(a) of this section. 
Sec. 7. Safeguarding Access to Health Care and Other Health Supports 
for LGBTQI+ Individuals. The Secretary of HHS shall establish an initiative 
to address the health disparities facing LGBTQI+ youth and adults, take 
steps to prevent LGBTQI+ suicide, and address the barriers and exclusionary 
policies that LGBTQI+ individuals and families face in accessing quality, 
affordable, comprehensive health care, including mental health care, repro- 
ductive health care, and HIV prevention and treatment. As part of that 
initiative, the Secretary of HHS shall, as appropriate and consistent with 
applicable law: 

(a) seek funding opportunities related to health, including mental health, 
for LGBTQI+ individuals, especially youth, including resources for the Na- 
tion’s suicide prevention and crisis support services to support LGBTQI+ 
individuals; 


(b) promote expanded access to comprehensive health care for LGBTQI+ 
individuals, including by working with States on expanding access to gender- 
affirming care; 


(c) issue guidance through the Substance Abuse and Mental Health Services 
Administration and the Office of the Assistant Secretary for Health, within 
100 days of the date of this order, on providing evidence-informed mental 
health care and substance use treatment and support services for LGBTQI+ 
youth; and 


(d) develop and issue a report, within 1 year of the date of this order, 

and after consultation with medical experts, medical associations, and indi- 
viduals with lived expertise, on promising practices for advancing health 
equity for intersex individuals. 
Sec. 8. Supporting LGBTQKH Students in our Nation’s Schools and Edu- 
cational Institutions. The Secretary of Education shall establish a Working 
Group on LGBTQI+ Students and Families, which shall lead an initiative 
to address discrimination against LGBTQI+ students and strengthen supports 
for LGBTQI+ students and families. Through that Working Group, the Sec- 
retary of Education shall, as appropriate and consistent with applicable 
law: 

(a) review, revise, develop, and promote guidance, technical assistance, 
training, promising practices, and sample policies for States, school districts, 
and other educational institutions to promote safe and inclusive learning 
environments in which all LGBTQI+ students thrive and to address bullying 
of LGBTQI+ students; 


(b) identify promising practices for helping to ensure that school-based 
health services and supports, especially mental health services, are accessible 
to and supportive of LGBTQI+ students; 
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(c) seek funding opportunities for grantees and programs that will improve 
educational and health outcomes, especially mental health outcomes, for 
LGBTQI+ students and other underserved students; and 


(d) seek to strengthen supportive services for LGBTQI+ students and fami- 

lies experiencing homelessness, including those provided by the National 
Center for Homeless Education. 
Sec. 9. Preventing and Ending LGBTQI+ Homelessness and Housing Insta- 
bility. (a) The Secretary of Housing and Urban Development (HUD) shall 
establish a Working Group on LGBTQI+ Homelessness and Housing Equity, 
which shall lead an initiative that aims to prevent and address homelessness 
and housing instability among LGBTQI+ individuals, including youth, and 
households. As part of that initiative, the Secretary of HUD shall, as appro- 
priate and consistent with applicable law: 

(i) identify and address barriers to housing faced by LGBTQI+ individuals, 

including youth, and families that place them at high risk of housing 

instability and homelessness; 


(ii) provide guidance and technical assistance to HUD contractors, grantees, 
and programs on effectively and respectfully serving LGBTQI+ individuals, 
including youth, and families; 


(iii) develop and provide guidance, sample policies, technical assistance, 
and training to Continuums of Care, established pursuant to HUD’s Con- 
tinuum of Care Program; homeless service providers; and housing providers 
to improve services and outcomes for LGBTQI+ individuals, including 
youth, and families who are experiencing or are at risk of homelessness, 
and to ensure compliance with the Fair Housing Act, 42 U.S.C. 3601 
et seq., and HUD’s 2012 and 2016 Equal Access Rules; and 


(iv) seek funding opportunities, including through the Youth Homelessness 
Demonstration Program, for culturally appropriate services that address 
barriers to housing for LGBTQI+ individuals, including youth, and families, 
and the high rates of LGBTQI+ youth homelessness. 

(b) The Secretary of HHS, through the Assistant Secretary for Family 

Support, shall, as appropriate and consistent with applicable law: 

(i) use agency guidance, training, and technical assistance to implement 
non-discrimination protections on the basis of sexual orientation and gen- 
der identity in programs established pursuant to the Runaway and Home- 
less Youth Act (Public Law 110-378), and ensure that such programs 
address LGBTQI+ youth homelessness; and 


(ii) coordinate with youth advisory boards funded through the Runaway 
and Homeless Youth Training and Technical Assistance Center and the 
National Runaway Safeline to seek input from LGBTQI+ youth who have 
experienced homelessness on improving federally funded services and 
programs. 
Sec. 10. Strengthening Supports for LGBTQI+ Older Adults. The Secretary 
of HHS shall address discrimination, social isolation, and health disparities 
faced by LGBTQI+ older adults, including by: 

(a) developing and publishing guidance on non-discrimination protections 
on the basis of sex, including sexual orientation, gender identity, and sex 
characteristics, and other rights of LGBTQI+ older adults in long-term care 
settings; 


(b) developing and publishing a document parallel to the guidance required 
by subsection (a) of this section in plain language, titled “Bill of Rights 
for LGBTQI+ Older Adults,” to support LGBTQI+ older adults and providers 
in understanding the rights of LGBTQI+ older adults in long-term care 
settings; 


(c) considering whether to issue a notice of proposed rulemaking to clarify 
that LGBTQI+ individuals are included in the definition of ‘greatest social 
need” for purposes of targeting outreach, service provision, and funding 
under the Older Americans Act, 42 U.S.C. 3001 et seq.; and 
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(d) considering ways to improve and increase appropriate data collection 
on sexual orientation and gender identity in surveys on older adults, includ- 
ing by providing technical assistance to States on the collection of such 
data. 


Sec. 11. Promoting Inclusive and Responsible Federal Data Collection Prac- 
tices. (a) Advancing equity and full inclusion for LGBTQI+ individuals re- 
quires that the Federal Government use evidence and data to measure and 
address the disparities that LGBTQI+ individuals, families, and households 
face, while safeguarding privacy, security, and civil rights. 


(b) To advance the responsible and effective collection and use of data 
on sexual orientation, gender identity, and sex characteristics (SOGI data), 
the Co-Chairs of the Interagency Working Group on Equitable Data established 
in Executive Order 13985 of January 20, 2021 (Advancing Racial Equity 
and Support for Underserved Communities Through the Federal Govern- 
ment), shall, within 30 days of the date of this order, establish a subcommittee 
on SOGI data to coordinate with agencies on strengthening the Federal 
Government’s collection of SOGI data to advance equity for LGBTQI+ individ- 
uals. Within 120 days of the date of this order, the subcommittee shall, 
in coordination with the Director of OMB, develop and release a Federal 
Evidence Agenda on LGBTQI+ Equity, which shall: 


(i) describe disparities faced by LGBTQI+ individuals that could be better 
understood through Federal statistics and data collection; 


(ii) identify, in coordination with agency Statistical Officials, Chief Science 
Officers, Chief Data Officers, and Evaluation Officers, Federal data collec- 
tions where improved SOGI data collection may be important for advancing 
the Federal Government’s ability to measure disparities facing LGBTQI+ 
individuals; and 


(iii) identify practices for all agencies engaging in SOGI data collection 
to follow in order to safeguard privacy, security, and civil rights, including 
with regard to appropriate and robust practices of consent for the collection 
of this data and restrictions on its use or transfer. 


(c) Within 200 days of the date of this order, the head of each agency 
that conducts relevant programs or statistical surveys related to the Federal 
Evidence Agenda on LGBTQI+ Equity shall submit to the Co-Chairs of the 
Interagency Working Group on Equitable Data a SOGI Data Action Plan, 
which shall detail how the agency plans to use SOGI data to advance 
equity for LGBTQI+ individuals and shall identify how the agency plans 
to implement the recommendations in the Federal Evidence Agenda on 
LGBTQI+ Equity. 


(d) To support implementation of agency SOGI Data Action Plans, the 
head of each agency shall include in the agency’s annual budget submission 
to the Director of OMB a request for any necessary funding increases to 
support improved SOGI data practices. 


(e) Within 180 days of the date of this order, to support agencies in 
appropriately collecting and using SOGI data, the Director of OMB, through 
the Chief Statistician of the United States, shall publish a report with rec- 
ommendations for agencies on the best practices for the collection of SOGI 
data on Federal statistical surveys, including strategies to preserve data 
privacy and safety. 


(f) On an annual basis, the Director of OMB, through the Chief Statistician 
of the United States, shall evaluate the efficacy of SOGI data practices 
across agencies, and shall consider whether to update reports, guidance, 
or directives based upon the latest evidence and research as needed. 


Sec. 12. Reporting. Within 1 year of the date of this order: 


(a) The Attorney General shall submit a report to the President through 
the Assistant to the President for Domestic Policy (APDP) detailing progress 
in implementing section 5 of this order; 
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(b) The Secretary of HHS shall submit a report to the President through 
the APDP detailing progress in implementing sections 2 through 7 and 
9 through 11 of this order; 


(c) The Secretary of Education shall submit a report to the President 
through the APDP detailing progress in implementing sections 2, 8, and 
11 of this order; 


(d) The Secretary of HUD shall submit a report to the President through 
the APDP detailing progress in implementing sections 9 and 11 of this 
order; 


(e) The Secretary of State shall submit a report to the President through 
the APDP detailing progress in implementing section 3 of this order; 


(f) The Director of OMB shall submit a report to the President through 
the APDP detailing progress in implementing sections 6 and 11 of this 
order; and 


(g) The Director of OMB, through the Chief Statistician of the United 
States, shall submit a report to the President through the APDP detailing 
progress in implementing section 11 of this order. 


Sec. 13. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 


(i) the authority granted by law to an executive department or agency, 

or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 

relating to budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 


(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 


employees, or agents, or any other person. 


THE WHITE HOUSE, 
June 15, 2022. 


[FR Doc. 2022-13391 
Filed 6-17-22; 11:15 am] 
Billing code 3395-F2-P 
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Title XLVI Chapter 1006 SECTION 205 
EARLY LEARNING-20 SUPPORT FOR LEARNING Fairness in Women’s Sports Act. 
EDUCATION CODE 

: Entire Chapter 


1006.205 Fairness in Women’s Sports Act.— 

(1) SHORT TITLE.—This section may be cited as the “Fairness in Women’s Sports Act.” 

(2) LEGISLATIVE INTENT AND FINDINGS. — 

(a) Itis the intent of the Legislature to maintain opportunities for female athletes to demonstrate their strength, 
skills, and athletic abilities and to provide them with opportunities to obtain recognition and accolades, college 
scholarships, and the numerous other long-term benefits that result from participating and competing in athletic 
endeavors. 

(b) The Legislature finds that maintaining the fairness for women athletic opportunities is an important state 
interest. The Legislature finds that requiring the designation of separate sex-specific athletic teams or sports is 
necessary to maintain fairness for women’s athletic opportunities. 

(3) DESIGNATION OF ATHLETIC TEAMS OR SPORTS. — 

(a) Interscholastic, intercollegiate, intramural, or club athletic teams or sports that are sponsored by a public 
secondary school or public postsecondary institution must be expressly designated as one of the following based on 
the biological sex at birth of team members: 

1. Males, men, or boys; 

2. Females, women, or girls; or 

3. Coed or mixed, including both males and females. 

(b) Athletic teams or sports designated for males, men, or boys may be open to students of the female sex. 

(c) Athletic teams or sports designated for females, women, or girls may not be open to students of the male sex. 

(d) For purposes of this section, a statement of a student’s biological sex on the student's official birth certificate is 
considered to have correctly stated the student’s biological sex at birth if the statement was filed at or near the time of 
the student's birth. 

(4) CAUSE OF ACTION; CIVIL REMEDIES. — 

(a) Any student who is deprived of an athletic opportunity or suffers any direct or indirect harm as a result of a 
violation of this section shall have a private cause of action for injunctive relief, damages, and any other relief available 
under law against the school or public postsecondary institution. 

(b) Any student who is subject to retaliation or other adverse action by a school, public postsecondary institution, 
or athletic association or organization as a result of reporting a violation of this section to an employee or 
representative of the school, institution, or athletic association or organization, or to any state or federal agency with 
oversight of schools or public postsecondary institutions in the state, shall have a private cause of action for injunctive 
relief, damages, and any other relief available under law against the school, institution, or athletic association or 
organization. 

(c) Any school or public postsecondary institution that suffers any direct or indirect harm as a result of a violation 
of this section shall have a private cause of action for injunctive relief, damages, and any other relief available under 
law against the governmental entity, licensing or accrediting organization, or athletic association or organization. 

(d) All civil actions brought under this section must be initiated within 2 years after the alleged harm occurred. 
Persons or organizations who prevail on a claim brought under this section shall be entitled to monetary damages, 
including for any psychological, emotional, or physical harm suffered; reasonable attorney fees and costs; and any 
other appropriate relief. 

History.—s. 12, ch. 2021-35. 
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Item 12 


STATE BOARD OF EDUCATION 
Action Item 
May 24, 2023 


SUBJECT: Ratification and Adoption of Comment Rejecting the Biden Administration's 
Proposed Changes to Title IX Regulations, which threaten athletic opportunities for females 
in Florida schools 


PROPOSED BOARD ACTION 


Ratify the comment submitted to the United States Department of Education concerning its 
proposed amendments to Title IX. 


AUTHORITY FOR STATE BOARD ACTION 
Section 1001.02(2)(f), Florida Statutes 
EXECUTIVE SUMMARY 


In April 2023, the United States Department of Education publicized a noticed of proposed 
rulemaking. The proposed rule expands the meaning of sexual discrimination to include 
gender identity, in an attempt to prohibit K-12 schools and higher education institutions that 
receive federal funding from banning male participation in female sports. The deadline to 
submit a comment to the proposed rule was May 15, 2023. The Florida Department of 
Education and the Florida State University System jointly submitted a comment vehemently 
opposing the proposed rule. The Board, by approving this item, will ratify/adopt that 
comment. 


Supporting Documentation Included: Comment on Docket ID No. ED-2022-OCR-0143: 
Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal 
Financial Assistance: Sex-Related Eligibility Criteria for Male and Female Athletic Teams and 
Title IX Notice of Proposed Rulemaking 


Facilitator /Presenter: Andrew King, General Counsel, Florida Department of Education 
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FLORIDA DEPARTMENT OF STATE UNIVERSITY 
EDUCATION SYSTEM OF FLORIDA 
oe.org 

Manny Diaz, Jr. Ray Rodrigues 
Commissioner Chancellor 
Florida Department of Education State University of Florida 
325 West Gaines Street, Suite 1514 200 West College Avenue 
Tallahassee, Florida 32399 Tallahassee, Florida 32301 
May 15, 2023 


Hon. Miguel Cardona 

U.S. Department of Education 
400 Maryland Avenue SW 
Washington, DC 20202 


Attn: Docket ID No. ED-2022-OCR-0143 


Dear Secretary Cardona: 


Florida is committed to maintaining an arena where women and girls can strive, 
compete, and be champions in sport. We encourage “female athletes to demonstrate their 
strength, skills, and athletic abilities,” and we want “to provide them with opportunities to 
obtain recognition and accolades, college scholarships, and the numerous other long-term 
benefits that result from participating and competing in athletic endeavors.”! However, the 
notice of proposed rulemaking issued by the U.S. Department of Education last month, if 
adopted, will erase years of hard-fought opportunities for women in athletics. And it would 
demoralize our rising generation of female athletes who would, because of this rule, face the 
insurmountable obstacle of competing with males who identify as female. We write to request 
the proposed rule be withdrawn. 


On April 13, 2023, the U.S. Department of Education issued a notice of proposed 
rulemaking to amend 34 CFR § 106.41(b).2 The Department seeks to offer “clarity” on how 
“recipients can ensure that students have equal opportunity to participate on male and 
female athletic teams as required by Title [X.”? The changes would require that if a school 


! § 1006.205, Fla. Stat. (2021). 

2 Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving 
Federal Financial Assistance: Sex-Related Eligibility Criteria for Male and Female Athletic 
Teams, 88 Fed. Reg. 22860, 22860 (to be codified at 34 CFR pt. 106 [Docket ID ED—2022-— 
OCR-0148] (Apr. 13, 2023)). 
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adopts “sex-related criteria that would limit or deny a student’s eligibility to participate”* on 
a team consistent with his or her gender identity, that criteria “must, for each sport, level of 
competition and grade or education level: (i) be substantially related to the achievement of 
an important educational objective, and (ii) minimize harms to students whose opportunity 
to participate on a male or female team consistent with their gender identity would be limited 
or denied.” 


Not only is this new regulation logically incoherent and inconsistent with the 
reasoning supposedly offered to support it, but it also does not give schools a meaningful 
ability to prevent biological boys from competing on girls’ teams. As detailed further below, 
the proposed regulation contradicts the intent of Title IX, the plain language of its regulation, 
and current law. 


The Proposed Rule Is a Functional Ban. 

The proposed regulation is a functional ban on states wishing to prevent biological 
males from competing on women’s sport teams. While the Department insists that the 
purpose of this rule is to provide clarity to schools on applying sex-based criteria when it 
comes to transgender students in sports, in application, the actual parameters of what the 
Department would deem inconsistent with its regulation are so constrained that it is a de 
facto prohibition on using sex-based criteria to determine eligibility at all. The Department 
evinces this de facto ban for elementary aged students by stating: the “Department currently 
believes that there would be few, if any, sex-related eligibility criteria applicable to students 
in elementary school that could comply with the proposed regulation ... .”6 


The Department sets out limitations that, in Florida, would be impossible to comply 
with. Specifically, a school’s criteria cannot be based on “overly broad generalizations about 
... capacities.”’ The Department takes the position that “criteria that assume all transgender 
girls and women possess an unfair physical advantage over cisgender girls and women in 
every sport, level of competition, and grade or education level... rest on a generalization 
that would not comply with the Department’s proposed regulation.”® But the fact that 
biological males have physical advantages over biological females is not an “overly broad 
generalization.” Indeed, it is the very generalization that underlies the current and proposed 
versions of 34 CFR § 106.41(b). In other words, the Department currently admits that sex is 
relevant in sports, and it would still admit as much if the rule were to be amended as 


4 Id. 
ae (6 
6 Id. at 22875. 
7 Id. at 22873. 


8 Id. 
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proposed. This fact—that males, on average, enjoy substantial physical advantages over 
females—forms the basis for the justification for our state’s current law on fairness in 
women’s sports. This is born out in scientific research and lay observations. 


For example, in 2022 the International Journal of Environmental Research and Public 
Health published a study that observed that “[t]estosterone drives much of the enhanced 
athletic performance of males through in utero, early life, and adult exposure. Many 
anatomical sex differences driven by testosterone are not reversible.”!° Likewise, in a study 
comparing male and female athletes in relative strength and power performances, “women 
had lower maximal strength values when compared to men at bench press (—59.2%), squat 
(-57.2%), deadlift (-56.3%), and mid-shin pull (MSP, —53.2%). In addition, lower levels of 
power were detected in females in both the upper (—61.2%) and the lower body (—44.2%).”" 
The Journal of Sports Medicine, recently published a study that specifically looked at if 
testosterone suppression made a difference in leveling the playing field for biological males 
and biological females. 


[T]he data show[ed] that strength, lean body mass, muscle size and bone 
density [in biological males] are only trivially affected. The reductions observed 
in muscle mass, size, and strength are very small compared to the baseline 
differences between males and females in these variables, and thus, there are 
major performance and safety implications in sports where these attributes are 
competitively significant. These data significantly undermine the delivery of 
fairness and safety presumed by the criteria set out in transgender inclusion 
policies, particularly given the stated prioritization of fairness as an overriding 
objective (for the IOC). If those policies are intended to preserve fairness, 
inclusion and the safety of biologically female athletes, sporting organizations 
may need to reassess their policies regarding inclusion of transgender 
women.!? 


9 See e.g. Staff Analysis HB 1475, p. 4 (2021). 
https://www.flsenate.gov/Session/Bill/2021/1475/Analyses/h1475a.SEC.PDF 


10 Alison K. Heather, Transwoman Elite Athletes: Their Extra Percentage Relative to Female Physiology. 
Int. J Environ Res. Public Health (July 26, 2022), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9331831/. 


11 Sandro Bartolome. et al., A Comparison between Male and Female Athletes in Relative 
Strength and Power Performances, J Funct Morphol Kinesiol. (Feb. 9, 2021), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7930971/. 


2 Hilton EN, Lundberg TR. Transgender Women in the Female Category of Sport: 
Perspectives on Testosterone Suppression and Performance Advantage, Sports Med. (Dec. 8, 
2020), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7846503/. 
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Anecdotally, consider “the queen of track and field, Allyson Felix. The 11-time 
Olympic medalist’s best 400-meter time ever is 49.26 [seconds]. In just the 2022 season, that 
would have put her 689th on the boys’ high-school performance list.”!* Take Lia Thomas: he 
was ranked 554th in the 220-yard freestyle when competing in the male division, but two 
years later he ranked 5th competing in the women’s division.!4 Lia Thomas ranked 65th in 
the country in the 500-yard freestyle when he competed with his own sex; competing as a 
female, he ranked 1st.!5 


These are just two high-profile examples, along with a handful of studies, but these 
demonstrate what is not an over generalization or an inaccurate assumption: males have 
athletic advantages over females. Courts have long recognized that males and females are 
physiologically different and that, if males were permitted to compete against females, 
females would quickly be excluded from most athletic competition. !¢ 


The Department seeks to diminish this well-established truth by characterizing it as 
an overly broad generalization and discouraging schools from using sex as a criteria to 
determine who can play on which teams. However, the reality is, these physical differences 
between the sexes are a perfectly justified means by which to separate sports teams. Forcing 
schools to offer more specific justifications for using sex to separate sports teams is an 
attempt to institute a de facto ban on schools using sex to separate sports teams. 

The Proposed Rule Contradicts the Intent and Plain Meaning of Title IX. 


13 Steve Magness, There’s Good Reason for Sports to Be Separated by Sex, The Atlantic (Sept. 


29, 2022), https://www.theatlantic.com/culture/archive/2022/09/why-elite-sports-should- 
remain-separated-by-sex/671594/. 


14 Samarveer Singh, What Rank Did Lia Thomas Stand at While Competing in the Men’s 
Swimming Division, Essentially Sports (Mar. 22, 2022), 
https://www.essentiallysports.com/us-sports-ncaa-news-what-rank-did-lia-thomas-stand-at- 
while-competing-in-the-mens-swimming-division/. 


AB Id. 


16 See, e.g., O'Connor v. Bd. of Educ. of Sch. Dist. 28, 449 U.S. 1301, 1307 (1980) (Stevens, 
J., in chambers) (“Without a gender-based classification in competitive contact sports, there 
would be a substantial risk that boys would dominate the girls’ programs and deny them an 
equal opportunity to compete in interscholastic events.”); Clark v. Ariz. Interscholastic 
Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) (“The record makes clear that due to average 
physiological differences, males would displace females to a substantial extent if they were 
allowed to compete for positions on the volleyball team.”); Yellow Springs Exempted Vill. 
Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic Ass’n, 647 F.2d 651, 657-58 (6th Cir. 
1981) (“[O]ne team at each age level might result in male dominance of all teams and cause 
a return to pre-Title [IX conditions... .”); Cape v. Tenn. Secondary Sch. Athletic Ass’n, 563 
F.2d 798, 795 (6th Cir. 1977) (“It takes little imagination to realize that were play and 
competition not separated by sex, the great bulk of the females would quickly be eliminated 
from participation and denied any meaningful opportunity for athletic involvement.”). 
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Additionally, this proposed regulation contradicts the intent of Title IX. The proposed 
rule claims to promote equal athletic opportunity, but in application, by preventing sex-based 
criteria, it will be easier for biological males to play against females and undermine the 
ability of girls and women to “demonstrate their skill, strength, and athletic abilities.”!” A 
review of the legislation leading up to the passage of Title [IX demonstrates the intent was to 
give girls and women a level playing field in the areas of athletics in education. 


In 1970, Congress held hearings on discrimination against women, which were 
considered a “major legislative step toward the eventual enactment of Title IX.”!8 One 
member of Congress noted in leading up to those hearings that, “[w]jomen have been 
discriminated against in many areas of life, of which the university is but one.”!® Thereafter, 
a series of federal bills were filed and considered related to equality for women’s rights.?° It 
was against this backdrop that Title IX passed in the Educational Amendments Act of 1972. 
Notably, forty years after the passage of Title IX, the U.S. Department of Justice recognized 
that “Congress passed Title IX in response to the marked educational inequalities women 
faced prior to the 1970s.”2! 


Up until recently, the intent and purpose of Title IX was not in dispute. Now, Title 
IX’s reference to “sex” is being called into question and the Department is construing “sex” to 
include gender identity. But as the Eleventh Circuit Court of Appeals recently noted, in 
Adams v. School Board of St. Johns County, at the time Title IX was passed, at least six 
reputable dictionaries “show[ed] that when Congress prohibited discrimination on the basis 
of ‘sex’ in education, it meant biological sex, i.e., discrimination between males and 
females.”22 “[Title [X’s] purpose, as derived from its text, is to prohibit sex discrimination in 
education.”2® Further, in a recent comment from Florida which opposed the Department’s 
July 2022 Title IX proposed rule, we stated: 


17 88 Fed. Reg. at 22873 (quoting Hecox v. Little, 479 F. Supp. 3d 930, 978 (D. Idaho 2020) 


18 Library of Congress, Legislative Path to Title IX, Library of Congress Research Guides (last 
accessed May 1, 2023), https://guides.loc.gov/title-[X-law-library-resources/legislative-path. 


19 Td. 
20 Id. 


21U.S. Department of Justice, Equal Access to Education, Forty Years of Title IX at 2 (June 
23, 2012), https://www.justice.gov/sites/default/files/crt/legacy/2012/06/20/titleixreport.pdf. 


22 Adams v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 812 (11th Cir. 2022). 
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Twice in the past decade, Congress has considered legislation to amend Title 
IX to apply to gender identity. See, e.g., H.R. 1652, 113th Cong. (2013); S. 439, 
114th Cong. (2015). Yet “Congress has not amended the law to state as much,” 
and “it is questionable,” to put it mildly, “whether the Secretary can alter the 
term ‘sex’ by administrative fiat.”24 


Thus, Congressional intent did not contemplate “sex” to include “gender identity” in 
Title IX, and the Department’s adoption of that interpretation and subsequent application to 
the proposed rule amendment, opens opportunities for biological males at the expense of 
females, limiting athletic opportunities for girls and directly contravening the purpose of the 
law. Furthermore, to permit biological males to compete in female sports would invariably 
exclude females from participation and deny females the benefits of athletic participation, in 
flat contradiction to Title [X’s animating purpose. Because it threatens to exclude females 
from athletics, the Department’s proposed regulation that allows males to compete with 
females is “completely at variance” with Title IX,25 which Congress enacted in part “to 
determine the nature of equality for men and women in contexts in which their differences 
are particularly relevant.”26 “Affirming ... that the meaning of sex in Title IX includes 
gender identity would open the door to eroding Title IX’s beneficial legacy for girls and women 
in sports. And removing distinctions based on biological sex from sports ... harms not only 
girls’ and women’s prospects in sports, but also hinders their development and opportunities 
beyond the realm of sports—a significant harm to society as a whole.”?” 


The Proposed Rule Is Inconsistent with Current Law 

As briefly mentioned above, the Department’s proposed rule unlawfully expands the 
current regulation. Section 106.41 expressly refers to male and female in the context of two 
biological sexes: “male and female teams”; “each sex”; “both sexes.” The Office of Civil Rights 
of the U.S. Department of Education has previously agreed with this plain reading and has 
stated: “if a recipient chooses to provide ‘separate teams for members of each sex’ under 34 
C.F.R. 106.41(b), then it must separate those teams solely on the basis of biological sex, male 
or female, and not on the basis of transgender status or sexual orientation, to comply with 
Title [X.”28 Yet, the Department is now abandoning that well-reasoned interpretation in favor 
of one that is at odds with itself, the plain text of Title IX, and the rest of section 106.41. 


24 Florida Title IX Letter to Hon. Miguel Cardona, U.S. Department of Education, September 
12, 2022 (on file with Florida Department of Education). 


25 Yellow Springs Exempted Vill. Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic Ass’n, 
647 F.2d 651, 658 (6th Cir. 1981) 


26 Td. at 657 (quoting Note, Sex Discrimination and Intercollegiate Athletics: Putting Some 
Muscle on Title IX, 88 Yale L.J. 1254, 1263 (1979)) 


27 Adams, 57 F.4th at 821 (Lagoa, J., specially concurring) (internal marks omitted)). 


28 88 Fed. Reg. at 22864. 
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Next, the Department claims that this rule is justified in part based on Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020). In Bostock, the Court held, “discrimination based on 
homosexuality or transgender status necessarily entails discrimination based on sex.”29 
Putting aside the Court’s tortured reading of the phrase “based on sex,” which required the 
phrase be rent asunder of its context, Bostock involved employment discrimination, which is 
governed by a different statute. Further, and more to the point, the Bostock Court “expressly 
refused to ‘prejudge any... question’ about what ‘other federal or state laws’ addressing ‘sex 
discrimination’ require.”®° Finally, Bostock addressed whether “discrimination based on 
homosexuality or transgender status necessarily entails discrimination based on sex.”?! The 
issue here, as in the Eleventh Circuit’s decision in Adams, “centers on the converse of that 
statement—whether discrimination based on _ biological sex necessarily entails 
discrimination based on transgender status.”®2 Thus, the Department’s reliance on Bostock 
is misplaced. 


Even if Bostock did apply to Title IX, the Department’s rule would violate it. The 
central holding of Bostock is that discrimination based on gender identity is discrimination 
based on sex.*? But the Department’s rule would require discrimination based on gender 
identity unless the educational institution can show that separating teams based on sex is 
“substantially related to the achievement of an important educational objective” and 
“minimize[s] harms to students whose opportunity to participate on a male or female team 
consistent with their gender identity would be limited or denied.”*4 In other words, it puts 
transgender students in a special class to be treated differently than similarly situated non- 
transgender students. Under the Department’s proposed rule, a school can prevent a boy who 
identifies as a boy from playing in girls’ sports where selection for the sport is based on 
competitive skill or the sport is a contact sport.*> However, if that same boy identifies as a 
girl, then the school may nevertheless be required to permit the boy to play on the girls’ team. 
The rule thus discriminates on the basis of gender identity, and under the Department’s own 
reading of Bostock, such discrimination is impermissible discrimination on the basis of sex. 


29 Bostock v. Clayton County, 140 S.Ct. 1731, 1747 (2020). 

30 Florida Title IX Letter to Hon. Miguel Cardona, U.S. Department of Education, September 
12, 2022 (on file with Florida Department of Education) (quoting Tennessee v. United States 
Dep't of Educ., 615 F.Supp.3d 807, 817 (E.D. Tenn. 2022)). 

31 Adams, 57 F.4th at 808-09 (quoting Bostock, 140 S. Ct. at 1747). 

82 Id. at 809. 

33 Bostock, 140 S.Ct. at 1747. 

34 88 Fed. Reg. at 22891. 


35 34 CFR § 106.41(b). 
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The Department’s proposed rule also appears to run afoul of the major question 
doctrine. The Supreme Court recently described the major question doctrine in this 
way: 


Precedent teaches that there are “extraordinary cases” in which the “history 
and the breadth of the authority that [the agency] has asserted,” and the 
“economic and political significance” of that assertion, provide a “reason to 
hesitate before concluding that Congress” meant to confer such authority. 
[citations omitted]. Under this body of law, known as the major questions 
doctrine, given both separation of powers principles and a_ practical 
understanding of legislative intent, the agency must point to “clear 
congressional authorization” for the authority it claims.*6 


Here, the Department is continuing to encroach on an area of “political significance,” 
by revising its regulations to support the President’s Executive Orders 14021 and 139883" 
and doing so in a way that is not expressly authorized by Congress. The Department cannot 
point to clear Congressional authority to extend Title IX protections to gender identity 
because there is none. As the Court in Adams stated, “[w]hether Title IX should be amended 
to equate ‘gender identity’ and ‘transgender status’ with ‘sex’ should be left to Congress—not 
the courts.”?8 This amending of the statute is likewise not left to the executive branch. It 
follows then that the Department should withdraw its proposed rule as it amounts to an 
attempt to legislate via “administrative fiat.” 


Moreover, because Congress enacted Title IX under the Spending Clause,*? Title IX 
cannot impose conditions that Congress did not unambiguously express.*° In other words, 
Spending Clause legislation must provide fair notice that enables fund recipients “to exercise 
their choice knowingly, cognizant of the consequences of their participation.”4! Similarly, a 
federal law such as Title IX does not preempt a state law in a domain traditionally regulated 
by States unless preemption was Congress’ “clear and manifest purpose.”42 Because Title IX 


does not unambiguously condition the acceptance of federal funds on the use of gender 
identity to assign students to athletic teams—or reveal a clear and manifest purpose to 


86 W. Virginia v. Env't Prot. Agency, 142 S. Ct. 2587, 2595 (2022). 

37 88 Fed. Reg. at 22878. 

38 Adams, 57 F.4th at 817. 

39 Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 640 (1999). 

40 Td. at 649-50. 

41 Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). 


“2 Gallardo v. Dudek, 963 F.3d 1167, 1175 (11th Cir. 2020) (quoting Medtronic, Inc. v. Lohr, 
518 U.S. 470, 485 (1996)). 
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preempt state statutes that assign students to athletic teams without regard to gender 
identity—the Department’s proposed regulation strikes out. 


Finally, the proposed rule should be withdrawn as it is contrary to Florida law anda 
growing number of laws in sister-states across the country, whose legislatures have passed 
laws that protect women’s sports. As cited above, Florida enacted the Fairness in Women’s 
Sports Act based on the legislative finding “that requiring the designation of separate sex- 
specific athletic teams or sports is necessary to maintain fairness for women’s athletic 
opportunities.”42 The Act provides that “athletic teams or sports designated for females, 
women, or girls may not be open to students of the male sex.” 44 Twenty-one other states, to 
date, have passed laws that limit women’s sports to biological females.** These laws reflect 
the will of the people from across the country to protect fairness and opportunity by ensuring 
that women’s sports are for women. 


We recognize that all children, teens, and young adults are fearfully and wonderfully 
made,*® and we strive daily to create and maintain educational systems where all students 
can thrive. Our systems proudly offer robust educational and competitive athletic 
opportunities for all our students. For these reasons, we cannot stand idly by when a proposed 
rule threatens the athletic opportunities enjoyed by girls and women in our state. We request 
this proposed rule be withdrawn. 

DocuSigned by: 
0E88712A714C49F.. 
Raymond Rodrigues, Chancellor of the Florida Board of Governors 


(i> by: 
3078656D0195462 


Manny Diaz, Jr., Commissoner of the Florida Department of Education 


DocuSigned by: 


oe Qw 


BAD4923138044CC.. z ‘ A 
Ben Gibson, Chair of the Florida State Board of Education 


43 § 1006.205(2)(b), Fla. Stat. (2021). 


“4 § 1006.205(3)(c), Fla. Stat. (2021). 


45 Natalie Allen, Here’s How Our Laws Can Protect Fairness in Women’s Sports, Alliance 
Defending Freedom (Feb. 25, 2022) (rev. Apr. 13, 2023), 
https://adflegal.org/article/protecting-fairness-womens-sports-demands-comprehensive- 


legislation. 


46 Psalm 139:13-14. 
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[ju Bliva, Arkansas Suuntary of Department of Education 


A6E5664EA81147E.. ‘ 
Jacob Oliva, Arkansas Secretary of Department of Education 


(<e by: 
'72337BBCC384D9... 


Catherine Truitt, North Carolina Superintendent of Public Instruction 
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Megan. egentélder, Superintendent of Public Instruction for wyoming 
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DEPARTMENT OF EDUCATION 
34 CFR Part 106 

[Docket ID ED-2022—-OCR-0143] 
RIN 1870-AA19 


Nondiscrimination on the Basis of Sex 
in Education Programs or Activities 
Receiving Federal Financial 
Assistance: Sex-Related Eligibility 
Criteria for Male and Female Athletic 
Teams 


AGENCY: Office for Civil Rights, 
Department of Education. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The U.S. Department of 
Education (Department) proposes to 
amend its regulations implementing 
Title IX of the Education Amendments 
of 1972 (Title IX) to set out a standard 
that would govern a recipient’s adoption 
or application of sex-related criteria that 
would limit or deny a student’s 
eligibility to participate on a male or 
female athletic team consistent with 
their gender identity. The proposed 
regulation would clarify Title IX’s 
application to such sex-related criteria 
and the obligation of schools and other 
recipients of Federal financial assistance 
from the Department (referred to below 
as “‘recipients”’ or “schools’’) that adopt 
or apply such criteria to do so consistent 
with Title IX’s nondiscrimination 
mandate. 


DATES: Comments must be received on 
or before May 15, 2023. 


ADDRESSES: Comments must be 
submitted via the Federal eRulemaking 
Portal at https://www.regulations.gov. 
However, if you require an 
accommodation or cannot otherwise 
submit your comments via https:// 
www.regulations.gov, please contact the 
program contact person listed under FOR 
FURTHER INFORMATION CONTACT. 
Comments that are not submitted via 
https://www.regulations.gov will not be 
accepted absent such a request. The 
Department will not accept comments 
submitted after the comment period 
closes. To ensure that the Department 
does not receive duplicate copies, 
please submit your comments only 
once. Additionally, please include the 
Docket ID at the top of your comments. 

Federal eRulemaking Portal: Please go 
to https://www.regulations.gov to 
submit your comments electronically. 
Information on using https:// 
www.regulations.gov, including 
instructions for finding a rule on the site 
and submitting comments, is available 
on the site under “FAQ.” 


Note: The Department’s policy is 
generally to make comments received 
from members of the public available for 
public viewing on the Federal 
eRulemaking Portal at https:// 
www.regulations.gov. Therefore, 
commenters should include in their 
comments only information about 
themselves that they wish to make 
publicly available. Commenters should 
not include in their comments any 
information that identifies other 
individuals or that permits readers to 
identify other individuals. If, for 
example, your comment describes an 
experience of someone other than 
yourself, please do not identify that 
individual or include information that 
would allow readers to identify that 
individual. The Department reserves the 
right to redact at any time any 
information in comments that identifies 
other individuals, includes information 
that would allow readers to identify 
other individuals, or includes threats of 
harm to another person. 

FOR FURTHER INFORMATION CONTACT: 
Alejandro Reyes, U.S. Department of 
Education, 400 Maryland Ave. SW, 
PCP-6125, Washington, DC 20202. 
Telephone: 202-245-7705. You may 
also email your questions to 
T9AthleticsNPRM@ed.gov, but as 
described above, comments must be 
submitted via the Federal eRulemaking 
Portal at https://www.regulations.gov. 

If you are deaf, hard of hearing, or 
have a speech disability and wish to 
access telecommunications relay 
services, please dial 7-1-1. 
SUPPLEMENTARY INFORMATION: 


Executive Summary 


The Department’s July 2022 Proposed 
Rulemaking 


On July 12, 2022, the Department 
published in the Federal Register a 
notice of proposed rulemaking to amend 
its regulations implementing Title IX 
(July 2022 NPRM). 87 FR 41390 (July 12, 
2022), https://www.federalregister.gov/ 
documents/2022/07/12/2022-13734/ 
nondiscrimination-on-the-basis-of-sex- 
in-education-programs-or-activities- 
receiving-federal. In the July 2022 
NPRM, the Department announced 
plans to issue a separate notice of 
proposed rulemaking to address 
whether and how the Department 
should amend its Title IX regulations to 
clarify what criteria, if any, a recipient 
of Federal funding? should be permitted 


1 The text of Title IX states that the statute applies 
to ‘any education program or activity receiving 
Federal financial assistance.” 20 U.S.C. 1681(a). 
The definition of the term “Federal financial 
assistance” under the Department’s Title IX 
regulations is not limited to monetary assistance, 


to use to establish students’ eligibility to 
participate on a particular male or 
female athletic team. 87 FR 41537. This 
notice of proposed rulemaking, referred 
to below as the Athletics NPRM, 
addresses that issue. The comment 
period for the July 2022 NPRM closed 
on September 12, 2022. 


Purpose of This Regulatory Action 


The purpose of this regulatory action, 
the Athletics NPRM, is to propose a 
regulatory standard under Title IX that 
would govern a recipient’s adoption or 
application of sex-related criteria that 
would limit or deny a student’s 
eligibility to participate on a male or 
female athletic team consistent with 
their gender identity (referred to below 
as “‘sex-related criteria’ or ‘“‘sex-related 
eligibility criteria’). The proposed 
regulation also would provide needed 
clarity, in response to questions from 
stakeholders, on how recipients can 
ensure that students have equal 
opportunity to participate on male and 
female athletic teams as required by 
Title IX. 

In particular, the Department 
proposes amending § 106.41(b) of its 
Title IX regulations to provide that, if a 
recipient adopts or applies sex-related 
criteria that would limit or deny a 
student’s eligibility to participate on a 
male or female athletic team consistent 
with their gender identity, those criteria 
must, for each sport, level of 
competition, and grade or education 
level: (i) be substantially related to the 
achievement of an important 
educational objective, and (ii) minimize 
harms to students whose opportunity to 
participate on a male or female team 
consistent with their gender identity 
would be limited or denied. As 
discussed below, the proposed 
regulation would not prohibit a 
recipient’s use of sex-related criteria 
altogether. Instead, the proposed 
regulation would require that a recipient 
meet this standard for any sex-related 
criteria that would limit or deny 
students’ eligibility to participate on a 
male or female team consistent with 
their gender identity. The Department 
recognizes that prevention of sports- 
related injury is an important 
educational objective in recipients’ 
athletic programs and that—as courts 
have long recognized in cases involving 


but encompasses various types of in-kind 
assistance, such as a grant or loan of real or 
personal property, or provision of the services of 
Federal personnel. See 34 CFR 106.2(g)(2) and (3). 
Throughout this preamble, terms such as ‘‘Federal 
funding,” “Federal funds,” and ‘‘federally funded’ 
are used to refer to ‘‘Federal financial assistance,” 
and are not meant to limit application of the statute 
or its implementing regulations to recipients of 
certain types of Federal financial assistance. 
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sex-separate athletic teams—fairness in 
competition may be particularly 
important for recipients in some sports, 
grade and education levels, and levels of 
competition. The Department 
anticipates that some uses of sex-related 
eligibility criteria would satisfy the 
standard in the proposed regulation in 
some sports, grade and education levels, 
and levels of competition. 

The Department makes this proposal 
based on an extensive review of its 
regulations implementing Title IX, as 
well as the statute’s text and legislative 
history; Federal and State case law; 
relevant State laws and the policies of 
schools and athletic associations; live 
and written comments received during 
a nationwide virtual public hearing on 
Title IX held in June 2021; and other 
information provided by stakeholders. 
Executive Order on Regulatory Planning 
and Review, Exec. Order No. 12866, 58 
FR 51735 (Oct. 4, 1993), https:// 
www.govinfo.gov/content/pkg/FR-1993- 
10-04/pdf/FR-1993-10-04.pdf. 


Costs and Benefits 


As further detailed below in the 
Regulatory Impact Analysis, the 
Department estimates that the total 
monetary cost to recipients of the 
proposed regulation over 10 years 
would be in the range of $23.4 million 
to $24.4 million, assuming a seven 
percent and three percent discount rate, 
respectively. Because of the lack of 
available quantitative data, the 
Department cannot fully quantify the 
economic impact of the proposed 
regulation. The Department believes 
that the benefits associated with the 
proposed regulation—providing a 
standard to clarify Title IX obligations 
for recipients that adopt or apply sex- 
related eligibility criteria and protecting 
students’ equal opportunity to 
participate on male and female teams 
consistent with Title IxX—far outweigh 
the costs. 

In particular, the Department believes 
the proposed regulation would offer 
greater clarity regarding how a recipient 
can comply with its nondiscrimination 
obligation under Title IX if the recipient 
offers an athletic program and adopts or 
applies sex-related criteria that would 
limit or deny a student’s eligibility to 
participate on a male or female athletic 
team consistent with their gender 
identity. The Department recognizes 
that there is a valuable, even if not 
readily quantifiable, benefit of 
increasing students’ equal opportunity 
to participate consistent with their 
gender identity under sex-related 
eligibility criteria that meet the 
proposed regulation’s requirements, 
which some recipients’ current 


eligibility criteria may not provide. The 
Department also recognizes that, 
without the proposed regulation’s 
requirements for a recipient’s sex- 
related eligibility criteria, some students 
may suffer harm as a result of being 
unable to gain the benefits associated 
with equal opportunity to participate on 
athletic teams at school. 

Participation in team sports has been 
associated with many valuable physical, 
emotional, academic, and interpersonal 
benefits for students, and athletic 
participation has the potential to help 
students develop skills that benefit them 
in school and throughout life, including 
teamwork, discipline, resilience, 
leadership, confidence, social skills, and 
physical fitness. See, e.g., Scott L. 
Zuckerman et al., The Behavioral, 
Psychological, and Social Impacts of 
Team Sports: A Systematic Review and 
Meta-analysis, 49 Physician & Sports 
Med. 246 (2021); Ryan D. Burns et al., 
Sports Participation Correlates with 
Academic Achievement: Results From a 
Large Adolescent Sample Within the 
2017 U.S. National Youth Risk Behavior 
Survey, 127 Perceptual & Motor Skills 
448 (2020); President’s Council on 
Sports, Fitness & Nutrition Sci. Bd., 
Benefits of Youth Sports (Sept. 17, 
2020), https://health.gov/sites/default/ 
files/2020-09/YSS_Report_OnePager_ 
2020-08-31_web.pdf; Parker v. Franklin 
Cnty. Cmty. Sch. Corp., 667 F.3d 910, 
916 (7th Cir. 2012) (noting that 
“[s]tudies have shown that sports 
participation provides important 
lifetime benefits to participants” 
(quoting Dionne L. Koller, Not Just One 
of the Boys: A Post-Feminist Critique of 
Title IX’s Vision for Gender Equity in 
Sports, 43 Conn. L. Rev. 401, 413 
(2010))). 

The Department also recognizes that a 
recipient could incur some costs in 
complying with the proposed regulation 
if it adopts or applies certain sex-related 
eligibility criteria for participation on 
male or female athletic teams. The 
Department acknowledges that past 
agency statements on Title IX’s coverage 
of discrimination based on gender 
identity have varied, and the proposed 
regulation would shift away from some 
of those statements. The Department 
believes that any costs associated with 
an individual recipient’s compliance 
would be minimal if the proposed 
regulation is made final. For example, 
the proposed regulation may require 
updating of existing policies or training 
materials, but the Department does not 
expect that the proposed regulation 
would require other types of 
expenditures. 

Invitation to Comment: The 
Department invites you to submit 


comments regarding the proposed 
regulation. To ensure that your 
comments have the maximum effect on 
developing the final regulation, you 
should identify clearly the specific part 
of the proposed regulation or directed 
question that each of your comments 
addresses. 

The Department also invites you to 
assist us in complying with the specific 
requirements of Executive Orders 12866 
and 13563 (explained further below) 
and their overall goal of reducing the 
regulatory burden that might result from 
the proposed regulation. Please let the 
Department know of any further ways it 
may reduce potential costs or increase 
potential benefits, while preserving the 
effective and efficient administration of 
the Department’s programs and 
activities. The Department also 
welcomes comments on any alternative 
approaches to the subjects addressed by 
the proposed regulation. 

During and after the comment period, 
you may inspect public comments about 
the proposed regulation by accessing 
Regulations.gov. You may also inspect 
the comments in person. Please contact 
the person listed under FOR FURTHER 
INFORMATION CONTACT to make 
arrangements to inspect the comments 
in person. 

Assistance to Individuals with 
Disabilities in Reviewing the 
Rulemaking Record: Upon request, the 
Department will provide an appropriate 
accommodation or auxiliary aid to an 
individual with a disability who needs 
assistance to review the comments or 
other documents in the public 
rulemaking record for the proposed 
regulation. To schedule an appointment 
for this type of accommodation or 
auxiliary aid, please contact the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


Background 


The mission of the Department’s 
Office for Civil Rights (OCR) is to ensure 
equal access to education and to 
promote educational excellence through 
vigorous enforcement of civil rights in 
our Nation’s schools. One of the Federal 
civil rights laws that OCR enforces is 
Title IX, which prohibits discrimination 
on the basis of sex under education 
programs or activities that receive 
Federal financial assistance. 20 U.S.C. 
1681-1688. Athletic programs have long 
been recognized by Congress, the 
Department, and Federal courts as an 
integral part of a recipient’s education 
program or activity subject to Title IX. 
See, e.g., Education Amendments of 
1974, Public Law 93-380, section 844, 
88 Stat. 484, 612 (Javits Amendment); 
see also U.S. Dep’t of Health, Educ., and 
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Welfare, Final Rule: Nondiscrimination 
on the Basis of Sex in Education 
Programs and Activities Receiving or 
Benefiting from Federal Financial 
Assistance, 40 FR 24128, 24134 (June 4, 
1975) (citing cases); U.S. Dep’t of 
Health, Educ., and Welfare, Office for 
Civil Rights, A Policy Interpretation: 
Title IX and Intercollegiate Athletics, 44 
FR 71413 (Dec. 11, 1979) (1979 Policy 
Interpretation), https:// 
www.govinfo.gov/content/pkg/FR-1979- 
12-11/pdf/FR-1979-12-11.pdf (also 
available at https://www.ed.gov/ocr/ 
docs/t9interp.html); N. Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 516, 531— 
32, 532 n.22 (1982) (noting the broad 
sweep of Title IX; that the original Title 
IX regulations, reviewed by Congress, 
covered athletics; and that a Senate 
resolution disapproving the regulations’ 
application to athletics was introduced 
but not “‘acted upon’’). 

In June 2020, the Supreme Court 
issued its decision in Bostock v. Clayton 
County, 140 S. Ct. 1731 (2020), holding 
that discrimination based on sexual 
orientation or gender identity is sex 
discrimination under Title VII of the 
Civil Rights Act of 1964. In January 
2021, President Joseph R. Biden, Jr. 
issued Executive Order 13988 on 
Preventing and Combating 
Discrimination on the Basis of Gender 
Identity or Sexual Orientation, which 
set out this Administration’s policy ‘‘to 
prevent and combat discrimination on 
the basis of gender identity or sexual 
orientation, and to fully enforce Title 
VII [of the Civil Rights Act of 1964] and 
other laws that prohibit discrimination 
on the basis of gender identity or sexual 
orientation.”’ Executive Order on 
Preventing and Combating 
Discrimination on the Basis of Gender 
Identity or Sexual Orientation, Exec. 
Order No. 13988, 86 FR 7023 (Jan. 25, 
2021), https://www.govinfo.gov/content/ 
pkg/FR-2021-01-25/pdf/2021-01761.pdf. 
Executive Order 13988 directed the 
Secretary of Education, in consultation 
with the Attorney General, to “review 
all existing orders, regulations, guidance 
documents, policies, programs, or other 
agency actions” promulgated under any 
statute or regulation that prohibits sex 
discrimination for their consistency 
with the stated policy. Id. 

The President subsequently issued 
Executive Order 14021 to ensure “that 
all students [are] guaranteed an 
educational environment free from 
discrimination on the basis of sex, 
including discrimination in the form of 
sexual harassment, which encompasses 
sexual violence, and including 
discrimination on the basis of sexual 
orientation or gender identity.”’ 
Executive Order on Guaranteeing an 


Educational Environment Free from 
Discrimination on the Basis of Sex, 
Including Sexual Orientation or Gender 
Identity, Exec. Order No. 14021, 86 FR 
13803 (Mar. 11, 2021), https:// 
www.govinfo.gov/content/pkg/FR-2021- 
03-11/pdf/2021-05200.pdf. This 
Executive Order, like Executive Order 
13988, directed the Secretary of 
Education, in consultation with the 
Attorney General, to review all existing 
regulations, orders, guidance 
documents, policies and any other 
similar agency actions for consistency 
with Title IX, other governing laws, and 
the stated policy. 

As these Executive Orders directed, 
the Department extensively reviewed its 
Title IX regulations and policy 
documents for consistency with Title 
IX’s statutory prohibition on sex 
discrimination in federally funded 
education programs or activities. Based 
on this review and consideration of, 
among other things, substantial input 
from stakeholders, the Department 
published the July 2022 NPRM to 
amend its regulations implementing 
Title IX. 87 FR 41390. 

In the course of its review, the 
Department also received feedback that 
the current regulations do not explicitly 
address the criteria, if any, a recipient 
may use to determine a student’s 
eligibility to participate on a male or 
female athletic team consistent with 
Title IX and the Department’s 
regulations. Based on this review and 
consideration of substantial input from 
stakeholders, the Department proposes 
amending its current regulations to 
address the unique circumstances of 
male and female athletic teams 
consistent with Title [X’s prohibition on 
discrimination on the basis of sex. In 
particular, this Athletics NPRM 
proposes amending the Department’s 
Title IX regulations to set out a standard 
that would govern a recipient’s adoption 
or application of sex-related criteria that 
would limit or deny a student’s 
eligibility to participate on male or 
female athletic teams consistent with 
their gender identity. 


History of Title IX’s Application to 
Athletic Programs 


Enacted in 1972, Title IX provides 
that “‘[nJo person in the United States 
shall, on the basis of sex, be excluded 
from participation in, be denied the 
benefits of, or be subjected to 
discrimination under any education 
program or activity receiving Federal 
financial assistance.’’ 20 U.S.C. 1681(a). 
Title IX includes several statutory 
exemptions and exceptions from its 
coverage, including for the membership 
practices of certain organizations, 


admissions to private undergraduate 
colleges, educational institutions that 
train individuals for the military 
services or merchant marine, and 
educational institutions that are 
controlled by a religious organization to 
the extent that application of Title IX 
would be inconsistent with the religious 
tenets of the controlling organization. 20 
U.S.C. 1681(a)(1)-(9). Title IX authorizes 
and directs the Department, as well as 
other agencies, ‘‘to effectuate the 
provisions of section 1681 of this title 
with respect to such program or activity 
by issuing rules, regulations, or orders 
of general applicability which shall be 
consistent with achievement of the 
objectives of the statute authorizing the 
financial assistance in connection with 
which the action is taken.” 20 U.S.C. 
1682. 

In 1974, Congress enacted the Javits 
Amendment in response to concerns 
that Title IX would disrupt existing 
practices in intercollegiate athletics. It 
read: 


The [Department of Health, Education, and 
Welfare (HEW)] Secretary shall prepare and 
publish, not later than 30 days after the date 
of enactment of this Act, proposed 
regulations implementing the provisions of 
title IX of the Education Amendments of 
1972 relating to the prohibition of sex 
discrimination in federally assisted 
education programs which shall include with 
respect to intercollegiate athletic activities 
reasonable provisions considering the nature 
of particular sports. 


Education Amendments of 1974 section 
844; see also S. Rep. No. 93-1026 (1974) 
(Conf. Rep.), as reprinted in 1974 
U.S.C.C.A.N. 4206, 4271. 

In 1975, HEW, the Department’s 
predecessor, first promulgated 
regulations under Title IX 2 after 
multiple congressional hearings. 121 
Cong. Rec. 20467 (1975) (statement of 
Sen. Birch Bayh). The regulations were 
subject to a statutory “laying before” 
provision, designed to afford Congress 
an opportunity to examine the proposed 
regulations and disapprove them by 
resolution within 45 days if Congress 
deemed them to be inconsistent with 
Title IX. N. Haven Bd. of Educ., 456 U.S. 
at 531-32. The Supreme Court has 
stated that the fact that no such 
disapproval resolution was adopted 


245 CFR part 86 (1975). In 1980, Congress created 
the U.S. Department of Education. Public Law 96— 
88, section 201, 93 Stat. 669, 671 (1979); Exec. 
Order No. 12212, 45 FR 29557 (May 5, 1980). By 
operation of law, all of HEW’s determinations, 
rules, and regulations continued in effect, and all 
functions of HEW’s Office for Civil Rights with 
respect to educational programs were transferred to 
the Secretary of Education. 20 U.S.C. 3441(a)(3). 
The regulations implementing Title IX were 
recodified without substantive change in 34 CFR 
part 106. See 45 FR 30802, 30955-65 (May 9, 1980). 
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“strongly implies that the [Title IX] 
regulations accurately reflect 
congressional intent.’’ Grove City Coll. 
v. Bell, 465 U.S. 555, 568 (1984); 3 see 
also N. Haven Bd. of Educ., 456 U.S. at 
533-35. 

Since 1975, the Department’s 
regulations have specified that separate 
or differential treatment on the basis of 
sex is presumptively a form of 
prohibited sex discrimination. See, e.g., 
34 CFR 106.31(b)(4), (7) (“Except as 
provided for in this subpart, in 
providing any aid, benefit, or service to 
a student, a recipient shall not, on the 
basis of sex. . . [s]ubject any person to 
separate or different rules of behavior, 
sanctions, or other treatment;. . . [or] 
[o]therwise limit any person in the 
enjoyment of any right, privilege, 
advantage, or opportunity.”’); see also id. 
at 106.34(a) (‘Except as provided for in 
this section or otherwise in this part, a 
recipient shall not provide or otherwise 
carry out any of its education programs 
or activities separately on the basis of 
sex.”’). These regulations reflect the 
understanding that subjecting students 
to differential treatment on the basis of 
sex in the education context is 
presumptively harmful and cannot be 
justified by reliance on ‘‘overbroad 
generalizations about the different 
talents, capacities, or preferences of 
males and females.” United States v. 
Virginia, 518 U.S. 515, 533 (1996). 

Despite the general principle reflected 
in the Department’s regulations that 
differential treatment or separation 
based on sex presumptively results in 
prohibited sex discrimination, Congress 
indicated in the Javits Amendment that 
a different approach to athletics was 
appropriate and that the Title IX 
regulations should include ‘‘reasonable”’ 
provisions governing intercollegiate 
athletic activities in light of ‘‘the nature 
of particular sports.”’ Education 
Amendments of 1974 section 844. HEW 
responded to this congressional 
direction by promulgating a regulation 
permitting sex separation in certain 


3The Supreme Court in NCAA v. Smith 
subsequently described Grove City College as 
holding ‘‘that Title IX, as originally enacted, 
covered only the specific program receiving federal 
funding.” 525 U.S. 459, 466 n.4 (1999) (citing Grove 
City Coll., 465 U.S. at 570-74). That part of the 
Court’s holding was superseded by the Civil Rights 
Restoration Act (CRRA), in which Congress 
“correct[ed] what it considered to be an 
unacceptable” interpretation by the Supreme Court 
of the scope of Title IX. Id. (quoting Franklin v. 
Gwinnett Cnty. Pub. Schs., 503 U.S. 60, 73 (1992)). 
The CRRA codifies Congress’s interpretation of the 
terms “program or activity” and “program” as 
encompassing “all of the operations of ***.. . 
(2)(A) a college, university, or other postsecondary 
institution. . . * * * or (B) a local education agency 
. . .* * * or other school system. . .* * * any part 
of which is extended Federal financial assistance.” 
20 U.S.C. 1687. 


circumstances in ‘“‘any interscholastic, 
intercollegiate, club or intramural 
athletics offered by a recipient.” 45 CFR 
86.41 (1975) (currently codified at 34 
CFR 106.41). As noted above, Congress 
had the opportunity to examine and 
disapprove HEW’s regulations, 
including this athletics provision. 
Congress did not disapprove them, and 
the Title IX regulations took effect on 
July 21, 1975. 

The now-longstanding athletics 
regulation states that ‘“‘[n]o person shall, 
on the basis of sex, be excluded from 
participation in, be denied the benefits 
of, be treated differently from another 
person or otherwise be discriminated 
against in any interscholastic, 
intercollegiate, club or intramural 
athletics offered by a recipient, and no 
recipient shall provide any such 
athletics separately on such basis.”’ 34 
CFR 106.41(a). The regulation then 
provides that when selection for an 
athletic team is based upon competitive 
skill or the activity involved is a contact 
sport, a recipient may offer sex-separate 
teams (though it is not required to do 
so). 34 CFR 106.41(b) (‘‘[A] recipient 
may operate or sponsor separate teams 
for members of each sex where selection 
for such teams is based upon 
competitive skill or the activity 
involved is a contact sport.”’). The 
regulation contemplates that in some 
circumstances, female students may try 
out for a male team, or vice versa: 
“(Where a recipient operates or 
sponsors a team in a particular sport for 
members of one sex but operates or 
sponsors no such team for members of 
the other sex, and athletic opportunities 
for members of that sex have previously 
been limited, members of the excluded 
sex must be allowed to try-out for the 
team offered unless the sport involved 
is a contact sport.” Id. The regulation 
thus recognizes that in some instances 
individual students may be denied the 
opportunity to participate on a 
particular team on the basis of sex. 

Importantly, the regulation goes on to 
say that a recipient must still provide 
equal opportunity in its athletic 
program as a whole. 34 CFR 106.41(c). 
Thus, a recipient that excludes a boy 
from the girls’ golf team and does not 
offer a boys’ golf team, for example, 
would have to provide equal 
opportunity based on sex across the 
totality of its athletic program, and 
disparities in overall participation 
opportunities in that program, including 
on male and female teams, could violate 
§ 106.41(c), depending on the facts at 
issue. As one court explained, “the 
provisions of title IX grant flexibility to 
the recipient of federal funds to organize 
its athletic program as it wishes, so long 


as the goal of equal athletic opportunity 
is met.” Williams v. Sch. Dist. of 
Bethlehem, 998 F.2d 168, 171 (3d Cir. 
1993) (citation omitted); see also U.S. 
Dep’t of Health, Educ., and Welfare, 
Office for Civil Rights, Sex 
Discrimination in Athletic Programs, 40 
FR 52655, 52656 (Nov. 11, 1975) 
(explaining that ‘‘an institution would 
not be effectively accommodating the 
interests and abilities of women if it 
abolished all its women’s teams and 
opened up its men’s teams to women, 
but only a few women were able to 
qualify for the men’s team”’). 


Although the Department’s Title IX 
regulations have never explicitly 
addressed the criteria, if any, a recipient 
may use to determine a student’s 
eligibility to participate on a male or 
female athletic team, OCR has 
previously articulated various 
interpretations of current § 106.41(b) as 
applied to transgender students (i.e., 
students whose gender identity is 
different from the sex they were 
assigned at birth). In May 2016, OCR 
and the Civil Rights Division of the U.S. 
Department of Justice (DOJ) issued a 
joint Dear Colleague Letter stating that 
while a recipient may not “‘adopt or 
adhere to requirements that rely on 
overly broad generalizations or 
stereotypes. . . or others’ discomfort 
with transgender students|,] Title IX 
does not prohibit age-appropriate, 
tailored requirements based on sound, 
current, and research-based medical 
knowledge about the impact of the 
students’ participation on the 
competitive fairness or physical safety 
of the sport.” U.S. Dep’t of Justice, Civil 
Rights Division, and U.S. Dep’t of Educ., 
Office for Civil Rights, Dear Colleague 
Letter on Title IX and Transgender 
Students at 3 (May 13, 2016) (rescinded 
in 2017) (2016 Dear Colleague Letter on 
Title IX and Transgender Students) 
(footnote omitted), https:// 
www2.ed.gov/about/offices/list/ocr/ 
letters/colleague-201605-title-ix- 
transgender.pdf. In cases alleging 
gender identity discrimination in sex- 
separate programs and activities outside 
the context of athletic teams—e.g., 
denying students access to sex-separate 
facilities consistent with their gender 
identity—several Federal courts have 
held that the Department’s 
interpretation of 34 CFR 106.33 of its 
Title IX regulations, as reflected in the 
2016 Dear Colleague Letter on Title IX 
and Transgender Students, was 
reasonable. See, e.g., G.G. ex rel. Grimm 
v. Gloucester Cnty. Sch. Bd., 822 F.3d 
709, 723 (4th Cir. 2016) (according 
controlling weight to the “Department’s 
interpretation of its own regulation, 
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§ 106.33”), vacated and remanded, 137 
S. Ct. 1239, 197 L. Ed. 2d 460 (2017); 
Bd. of Educ. of the Highland Loc. Sch. 
Dist. v. U.S. Dep’t of Educ., 208 F. Supp. 
3d 850, 870 (S.D. Ohio 2016) (same); 
Whitaker v. Kenosha Unified Sch. Dist. 
No. 1 Bd. of Educ., No. 16-CV—943-PP, 
2016 WL 5239829, at *3 (E.D. Wis. Sept. 
22, 2016) (same), aff'd sub nom. 
Whitaker by Whitaker v. Kenosha 
Unified Sch. Dist. No. 1 Bd. of Educ., 
858 F.3d 1034 (7th Cir. 2017), abrogated 
on other grounds as recognized by II]. 
Republican Party v. Pritzker, 973 F.3d 
760, 762 (7th Cir. 2020). 

In August 2016, however, a Federal 
district court issued an opinion finding 
that the interpretation set out in the 
2016 Dear Colleague Letter on Title IX 
and Transgender Students did not 
undergo the notice-and-comment 
process required by the Administrative 
Procedure Act and was contrary to law. 
The district court granted a preliminary 
injunction barring the Departments of 
Education and Justice from relying on 
the 2016 Dear Colleague Letter on Title 
IX and Transgender Students in their 
enforcement of Title IX with respect to 
access to certain sex-separate facilities. 
Texas v. United States, 201 F. Supp. 3d 
810, 836 (N.D. Tex. 2016); see also 
Texas v. United States, No. 7:16—CV— 
00054—-O, 2016 WL 7852331, at *4 (N.D. 
Tex. Oct. 18, 2016) (clarifying that the 
preliminary injunction is “limited to the 
issue of access to intimate facilities’’). In 
February 2017, DOJ’s Civil Rights 
Division and OCR issued a letter 
withdrawing the statements of policy 
and guidance reflected in the 2016 Dear 
Colleague Letter on Title IX and 
Transgender Students, stating that they 
made this change “‘in order to further 
and more completely consider the legal 
issues involved.” U.S. Dep’t of Justice, 
Civil Rights Division, and U.S. Dep’t of 
Educ., Office for Civil Rights, Dear 
Colleague Letter on Transgender 
Students at 1 (Feb. 22, 2017) (under 
review in light of Exec. Order No. 
13988), https://www2.ed.gov/about/ 
offices/list/ocr/letters/colleague-201702- 
title-ix.pdf. On March 3, 2017, the 
Federal district court dissolved the 
preliminary injunction when the 
plaintiffs voluntarily dismissed the 
lawsuit. Plaintiff's Notice of Voluntary 
Dismissal, Texas v. United States, No. 
7:16—cv—00054 (N.D. Tex. Mar. 3, 2017), 
ECF No. 128. 

In the months immediately following 
the Supreme Court’s June 2020 decision 
in Bostock, 140 S. Ct. 1731, OCR made 
several statements on Bostock’s 
application to Title IX. For instance, on 
August 31, 2020, OCR issued a revised 
Letter of Impending Enforcement Action 
in its investigation of the Connecticut 


Interscholastic Athletic Conference 
(CIAC) and six school districts. OCR 
Case No. 01-19-4025, Conn. 
Interscholastic Athletic Conf. et al. 
(Aug. 31, 2020) (revised letter of 
impending enforcement action) 
(archived and marked not for reliance in 
February 2021) (Revised CIAC Letter), 
https://www2.ed.gov/about/offices/list/ 
ocr/docs/investigations/more/01194025- 
a2.pdf. The letter stated that OCR was 
providing an update in light of Bostock 
and took the position that when a 
recipient provides “‘separate teams for 
members of each sex” under 34 C.F.R. 
§106.41(b), ‘the recipient must separate 
those teams on the basis of biological 
sex” and not on the basis of gender 
identity. Revised CIAC Letter at 36. The 
letter departed from OCR’s typical 
practice concerning enforcement letters 
by stating that it “constitutes a formal 
statement of OCR’s interpretation of 
Title IX and its implementing 
regulations and should be relied upon, 
cited, and construed as such.” Id. at 49. 

In January 2021, the Department 
posted a memorandum from its General 
Counsel’s office commenting on 
Bostock’s application to Title IX. U.S. 
Dep’t of Educ., Memorandum from 
Principal Deputy General Counsel 
delegated the authority and duties of the 
General Counsel Reed D. Rubinstein to 
Kimberly M. Richey, Acting Assistant 
Secretary of the Office for Civil Rights 
re Bostock v. Clayton Cnty. (Jan. 8, 2021) 
(archived and marked not for reliance in 
March 2021) (Rubinstein 
Memorandum), https://www2.ed.gov/ 
about/offices/list/ocr/correspondence/ 
other/ogc-memorandum-01082021.pdf. 
The Rubinstein Memorandum stated 
that ‘if a recipient chooses to provide 
‘separate teams for members of each sex’ 
under 34 C.F.R § 106.41(b), then it must 
separate those teams solely on the basis 
of biological sex, male or female, and 
not on the basis of transgender status or 
sexual orientation, to comply with Title 
Ix.” 

In February 2021, OCR withdrew the 
Revised CIAC Letter, citing its 
inconsistency with Executive Order 
13988 (describing Bostock) and the fact 
that it was issued without following the 
appropriate procedures required for 
issuing guidance.* Similarly, in March 


4 OCR Case No. 01-19-4025, Conn. 
Interscholastic Athletic Conf. et al. (Feb. 23, 2021) 
(letter withdrawing Revised CIAC Letter), https:// 
www2.ed.gov/about/offices/list/ocr/docs/investi 
gations/more/01194025-a5.pdf. In December 2022, 
in related Federal court litigation over CIAC’s 
athletic eligibility policy, a panel of the U.S. Court 
of Appeals for the Second Circuit noted that the 
policy—which permits high school students to 
participate on male and female athletic teams 
consistent with their gender identity—could not be 
said to fall ‘“‘within the scope of Title IX’s 


2021, the Department archived the 
Rubinstein Memorandum and marked it 
“not for reliance,” citing its 
inconsistency with Executive Order 
13988 and the fact that it was issued 
without the review required under the 
then-applicable Department’s 
Rulemaking and Guidance Procedures, 
85 FR 62597 (Oct. 5, 2020) (rescinded 
effective September 29, 2021). 

In June 2021, the Departments of 
Justice and Education filed a Statement 
of Interest in a Title IX and equal 
protection challenge to a State law 
limiting students’ eligibility to 
participate on female athletic teams 
consistent with their gender identity, 
emphasizing that “‘[a]t its core, Title IX 
is about ensuring equal educational 
opportunities to all students regardless 
of their sex.” Statement of Interest of the 
United States at 12, B.P.J. v. W. Va. State 
Bd. of Educ., 550 F. Supp. 3d 347 (S.D. 
W. Va. 2021) (No. 2:21—cv—00316), 
https://www.justice.gov/crt/case- 
document/file/1405541/download 
(supporting the Title IX and equal 
protection claims raised by a 
transgender girl in middle school 
challenging the application of a State 
law prohibiting her from participating 
on her school’s girls’ athletic teams).° In 
April 2023, the Department of Justice 
filed a brief as amicus curiae in support 
of plaintiff-appellant B.P.J.’s appeal to 
the Fourth Circuit. See Brief for the 
United States as Amicus Curiae in 
Support of Plaintiff-Appellant and 
Urging Reversal, B.P.J. v. W. Va. State 
Bd. of Educ., No. 23-1078 (4th Cir. Apr. 


proscriptions.” Soule by Stanescu v. Conn. Ass’n of 
Schs., 57 F.4th 43, 55 (2d Cir. 2022). Subsequently, 
the Second Circuit vacated the panel’s opinion 
pending rehearing en banc. See Soule by Stanescu 
v. Conn. Ass’n of Schs., No. 21-1365 (2d Cir. Feb. 
13, 2023). 

5 The Federal district court initially granted a 
preliminary injunction barring implementation of 
the West Virginia law to exclude a transgender girl 
in middle school from participating on her school’s 
girls’ track and cross-country teams, B.P.J., 550 F. 
Supp. 3d at 357. On January 5, 2023, the court 
granted a motion for summary judgment upholding 
West Virginia’s law, concluding that the law does 
not violate the Equal Protection Clause or Title IX, 
and dissolving the preliminary injunction. B.P.J. v. 
W. Va. State Bd. of Educ., No. 2:21-cv-00316, 2023 
WL 111875, at *8-10 (S.D. W. Va. Jan. 5, 2023), 
appeal docketed, No. 23-1078 (4th Cir. Jan. 24, 
2023). On February 22, 2023, a panel of the Fourth 
Circuit granted B.P.J.’s Motion for Stay of the 
District Court’s January 5, 2023, Order dissolving 
the preliminary injunction pending appeal. See 
B.P.J. v. W. Va. State Bd. of Educ., No. 23-1078 (4th 
Cir. Feb. 22, 2023). On March 9, 2023, the 
Defendants-Appellees submitted an application to 
the U.S. Supreme Court seeking to vacate the 
Fourth Circuit’s injunction pending appeal. See 
Application to Vacate the Injunction Entered by the 
United States Court of Appeals for the Fourth 
Circuit, W. Va. State Bd. of Educ. v. B.P.J., No. 
22A800 (U.S. Mar. 9, 2023). The discussion below 
further addresses the district court’s now-dissolved 
January 5, 2023, Order. 
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3, 2023), https://www.justice.gov/crt/ 
case-document/file/1577891/download. 

Separately, also in June 2021, in light 
of the Supreme Court’s decision in 
Bostock, the Department issued a Notice 
of Interpretation to explain the 
Department’s enforcement authority 
over discrimination based on sexual 
orientation and gender identity under 
Title IX. U.S. Dep’t of Educ., Office for 
Civil Rights, Notice of Interpretation: 
Enforcement of Title IX with Respect to 
Discrimination Based on Sexual 
Orientation and Gender Identity in Light 
of Bostock v. Clayton County, 86 FR 
32637 (June 22, 2021) (2021 Bostock 
Notice of Interpretation), https:// 
www.govinfo.gov/content/pkg/FR-2021- 
06-22/pdf/2021-13058.pdf.° Against this 
backdrop and for reasons described in 
this preamble, the Secretary proposes to 
amend the Department’s Title IX 
regulation in 34 CFR 106.41. 


The Department’s Review of Its Title IX 
Regulations 


On April 6, 2021, OCR issued a letter 
to students, educators, and other 
stakeholders that informed them about 
the steps the Department was taking to 
review its regulations, orders, guidance, 
policies, and other similar agency 
actions under Title IX. U.S. Dep’t of 
Educ., Office for Civil Rights, Letter 
from Acting Assistant Secretary 
Suzanne B. Goldberg to Students, 
Educators, and other Stakeholders re 
Executive Order 14021 (Apr. 6, 2021), 
https://www.ed.gov/ocr/ 
correspondence/stakeholders/20210406- 
titleix-eo-14021.pdf. As directed by 
Executive Order 14021, this 
comprehensive review included OCR’s 
review of all agency actions to 
determine whether changes to the 
Department’s Title IX regulations are 
necessary to fulfill Title IX’s mandate 
and OCR’s commitment to ensuring 
equal and nondiscriminatory access to 
education for students at all education 
levels, regardless of sex. See id. at 2. 

On May 20, 2021, OCR published a 
notice in the Federal Register 
announcing a nationwide virtual public 
hearing (referred to below as the “June 
2021 Title IX Public Hearing”’) to gather 
information for the purpose of 
improving enforcement of Title IX. U.S. 
Dep’t of Educ., Office for Civil Rights, 
Announcement of Public Hearing; Title 
IX of the Education Amendments of 


6 A Federal district court preliminarily enjoined 
and restrained the Department from implementing 
the 2021 Bostock Notice of Interpretation against 20 
States. See Tennessee v. U.S. Dep’t of Educ., No. 
3:21-cv—308, 2022 WL 2791450, at *24 (E.D. Tenn. 
July 15, 2022), appeal docketed, No. 22-5807 (6th 
Cir. Sept. 13, 2022). This Athletics NPRM is not 
based on the 2021 Bostock Notice of Interpretation. 


1972, 86 FR 27429 (May 20, 2021), 
https://www.govinfo.gov/content/pkg/ 
FR-2021-05-20/pdf/2021-10629.pdf. 
OCR expressed particular interest in 
comments about discrimination based 
on gender identity in educational 
environments, as well as other topics. 
Id. The virtual hearing was held from 
June 7, 2021, to June 11, 2021, during 
which time OCR received live 
comments through the virtual hearing 
platform and written comments via 
email. Over 280 students, parents, 
teachers, faculty members, school staff, 
administrators, and other members of 
the public provided live comments, and 
OCR received over 30,000 written 
comments by email. The transcript of 
live comments is available at hitps:// 
www2.ed.gov/about/offices/list/ocr/ 
docs/202106-titleix-publichearing- 
complete.pdf, and the written comments 
may be viewed at https://www2.ed.gov/ 
about/offices/list/ocr/public- 

hearing. html. 

In addition to soliciting live and 
written comments as part of the June 
2021 Title IX Public Hearing, OCR also 
conducted listening sessions with 
stakeholders expressing a variety of 
views, including individuals and 
organizations focused on Title IX and 
athletics. Among these stakeholders 
were students, including current and 
former student-athletes; parents; athletic 
associations; organizations representing 
elementary schools, secondary schools, 
and postsecondary institutions; 
organizations representing teachers, 
administrators, parents, and current and 
former student-athletes; attorneys 
representing students and schools; State 
officials; Title IX Coordinators and other 
school administrators; and individuals 
who provide Title IX training to schools. 

In the June 2021 Title IX Public 
Hearing, in listening sessions, and in 
correspondence, stakeholders posed 
questions and presented concerns 
regarding Title [X’s application to 
determinations of whether a student is 
eligible to participate on a recipient’s 
male or female athletic team, 
particularly in light of the shifting OCR 
guidance on this issue and the divergent 
approaches to such eligibility criteria 
taken by State laws and organizations 
that set eligibility rules for specific 
sports. Stakeholders highlighted the 
many benefits that students gain from 
participating on athletic teams, 
including learning skills that promote 
personal health, wellness, and 
leadership; being part of a team; and 
fostering social relationships. 

Some stakeholders asserted that 
allowing students to participate on male 
or female athletic teams that align with 
their gender identity is consistent with 


Title IX’s guarantee of 
nondiscrimination on the basis of sex. 
In the same vein, some stakeholders 
stressed that preventing transgender 
students from participating on their 
schools’ male or female athletic teams 
consistent with their gender identity 
deprives those students of the benefits 
of athletic team participation because it 
is not tenable to require a transgender 
girl or woman to participate on a male 
athletic team or a transgender boy or 
man to participate on a female athletic 
team. Some stakeholders expressed 
concern that some policies and State 
laws restricting athletic eligibility to a 
student’s sex assigned at birth may also 
disqualify intersex students (generally, 
persons with variations in physical sex 
characteristics, including variations in 
anatomy, hormones, chromosomes or 
other traits that differ from expectations 
generally associated with male and 
female bodies) from participating on 
male or female teams consistent with 
their gender identity if the sex assigned 
to those students at birth does not 
accurately reflect their gender identity. 
Stakeholders also expressed concern 
that certain policies and State laws 
might preclude nonbinary students 
(generally, persons who do not identify 
as exclusively male or female) from 
participating on either male or female 
teams, including in contexts in which 
those students’ school records or other 
official documents indicate a nonbinary 
gender marker and the school’s 
eligibility criteria limit participation to 
students with a male or female gender 
marker. By contrast, other stakeholders 
expressed concerns that participation of 
some transgender girls and women on 
female athletic teams could deprive 
other girls and women of access to the 
benefits associated with participation on 
athletic teams. Many stakeholders 
representing a range of views urged the 
Department to clarify whether and, if so, 
how students can participate on male or 
female athletic teams that align with 
their gender identity while ensuring fair 
and safe sports participation for all. 


The Department’s July 2022 NPRM 
proposed amendments to the 
Department’s Title IX regulations would 
clarify, among other things, that Title Ix 
prohibits discrimination based on 
gender identity and sex characteristics 
in federally funded education programs 
and activities. See 87 FR 41571. In 
addition, the proposed amendments 
would clarify that (a) in the limited 
circumstances in which Title IX or the 
Department’s Title IX regulations permit 
different treatment or separation on the 
basis of sex, a recipient must not carry 
out such different treatment or 
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separation in a manner that 
discriminates on the basis of sex by 
subjecting a person to more than de 
minimis harm, unless otherwise 
permitted by Title IX or the 
Department’s Title IX regulations; and 
(b) a policy or practice that prevents a 
person from participating in an 
education program or activity consistent 
with their gender identity subjects a 
person to more than de minimis harm 
on the basis of sex. Id. at 41534—37. The 
July 2022 NPRM also recognized that 
despite Title IX’s general prohibition on 
sex discrimination against an 
individual, there are circumscribed 
situations, including with respect to 
sex-related eligibility criteria for male or 
female teams, in which Title IX or its 
regulations may permit a recipient to 
separate students on the basis of sex, 
even when doing so may cause some 
students more than de minimis harm. 
Id. at 41537. The July 2022 NPRM did 
not propose any changes to the 
Department’s Title IX regulation 
governing athletics, however, instead 
reserving that issue for this Athletics 
NPRM. Id. 


The Department now proposes 
amending its Title IX regulations to help 
ensure implementation of Title IX in 
what Congress has recognized as the 
unique context of athletics. Cf. 
Education Amendments of 1974 section 
844 (specifying a requirement for 
“reasonable provisions considering the 
nature of particular sports” in the 
Department’s Title IX regulations 
regarding intercollegiate athletics). The 
Department acknowledges the interest 
of some stakeholders in preserving 
current athletic-team policies and 
procedures regarding sex-related 
eligibility criteria and in avoiding 
potential additional costs to comply 
with the proposed regulation. However, 
the Department believes that the current 
regulations are not sufficiently clear to 
ensure Title IX’s nondiscrimination 
requirement is fulfilled if a recipient 
adopts or applies sex-related criteria 
that would limit or deny students’ 
eligibility to participate on male or 
female athletic teams consistent with 
their gender identity. This clarification 
regarding Title IX’s application to sex- 
related eligibility criteria is particularly 
important as some States have adopted 
criteria that categorically limit 
transgender students’ eligibility to 
participate on male or female athletic 
teams consistent with their gender 
identity. See, e.g., Ind. Code section 20— 
33-13—4 (2022) (‘‘A male, based on a 
student’s biological sex at birth in 
accordance with the student’s genetics 
and reproductive biology, may not 


participate on an athletic team or sport 
designated under this section as being a 
female, women’s, or girls’ athletic team 
or sport.’’); W. Va. Code section 18—2- 
25d(c)(1) (2021) (designating 
participation on interscholastic, 
intercollegiate, intramural, or club 
athletic teams sponsored by any public 
secondary school or state institution of 
higher education as based on “‘biological 
sex’’); Idaho Code section 33-6203 
(2020) (same). In so doing, these State 
laws have created additional 
uncertainty for stakeholders regarding 
what Title IX permits and requires with 
respect to male and female teams. 

The standard proposed in this 
Athletics NPRM is consistent with the 
framework in the current § 106.41 for 
providing overall equal athletic 
opportunity regardless of sex for 
students who seek to participate in a 
recipient’s athletic program. Taking into 
account extensive stakeholder questions 
about Title IX’s application to sex- 
related eligibility criteria for male and 
female athletic teams, the Department’s 
proposed regulation would provide that 
if a recipient adopts or applies sex- 
related criteria that would limit or deny 
a student’s eligibility to participate on a 
male or female team consistent with 
their gender identity, such criteria must, 
for each sport, level of competition, and 
grade or education level, be 
substantially related to the achievement 
of an important educational objective 
and minimize harms to students whose 
opportunity to participate on a male or 
female team consistent with their 
gender identity would be limited or 
denied. The proposed regulation would 
continue to recognize, as has current 
§ 106.41(b) since its promulgation in 
1975, that some sex-related distinctions 
in sports are permissible as long as a 
recipient ensures overall equal athletic 
participation opportunity regardless of 
sex. 

Further, it is the Department’s intent 
that the severability clauses set out in 
the relevant subparts of 34 CFR part 106 
would remain applicable to the 
proposed changes in this Athletics 
NPRM. It is also the Department’s 
position that the proposed regulation, if 
adopted as a final rule, would serve an 
important purpose that is distinct from 
other provisions in part 106 and would 
operate independently of other 
regulatory provisions, such that any 
potential invalidity of the proposed 
regulation should not affect any other 
provisions in part 106. 

Significant Proposed Regulation: 


Section 106.41 Athletics 


Statute: Title IX prohibits 
discrimination on the basis of sex under 


any education program or activity 
receiving Federal financial assistance. 
20 U.S.C. 1681(a). The Department has 
the authority to regulate with regard to 
discrimination on the basis of sex in 
education programs or activities 
receiving Federal financial assistance, 
specifically under 20 U.S.C. 1682 and 
generally under 20 U.S.C. 1221e-3 and 
3474. And the Javits Amendment 
reflects that the Department has 
discretion to tailor its regulations in the 
athletics context that it might not have 
in other contexts and to adopt 
“reasonable provisions considering the 
nature of particular sports.” Education 
Amendments of 1974 section 844. 

Current regulations: Paragraph (a) of 
current § 106.41 establishes a baseline 
rule that no person shall, on the basis 
of sex, be excluded from participation 
in, be denied the benefits of, be treated 
differently from another person, or 
otherwise be discriminated against in 
any interscholastic, intercollegiate, club 
or intramural athletics offered by a 
recipient, and that no recipient may 
provide any such athletics separately on 
the basis of sex. Section 106.41(b) sets 
forth an exception that permits a 
recipient to offer separate male and 
female athletic teams when selection for 
such teams is based upon competitive 
skill or the activity involved is a contact 
sport. Paragraph (b) also states that 
when a recipient operates or sponsors a 
team in a particular sport for members 
of one sex but operates or sponsors no 
such team for members of the excluded 
sex, and athletic opportunities for 
members of the excluded sex have 
previously been limited, members of the 
excluded sex must be allowed to try out 
for the team offered unless the sport 
involved is a contact sport. The same 
paragraph lists examples of contact 
sports. Paragraph (c) states that even 
when a recipient offers separate male 
and female athletic teams, a recipient 
must provide overall equal athletic 
opportunity for the sexes. 

Proposed regulation: The Department 
proposes adding to § 106.41(b) a 
standard that would govern a recipient’s 
adoption or application of sex-related 
criteria that would limit or deny a 
student’s eligibility to participate on a 
male or female team consistent with 
their gender identity. Specifically, the 
Department proposes renumbering 
current § 106.41(b) as proposed 
§ 106.41(b)(1) and adding a new 
paragraph as proposed § 106.41(b)(2) to 
state that any such criteria a recipient 
adopts or applies must, for each sport, 
level of competition, and grade or 
education level (i) be substantially 
related to the achievement of an 
important educational objective, and (ii) 
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minimize harms to students whose 
opportunity to participate on a male or 
female team consistent with their 
gender identity would be limited or 
denied. 

Reasons: In light of its review of Title 
IX and its regulations, stakeholder 
feedback, and developments in case law 
and in the sex-related eligibility criteria 
set by some school districts, States, and 
other organizations (including athletic 
associations and sport governing 
bodies), the Department proposes 
amending its regulations to provide 
greater clarity as to the standard that 
applies if a recipient adopts or applies 
sex-related criteria that would limit or 
deny a student’s eligibility to participate 
on a male or female athletic team 
consistent with their gender identity. 
The proposed regulation is consistent 
with § 106.41’s framework for providing 
equal opportunity regardless of sex ina 
recipient’s athletic program as a whole 
and with Congress’s direction that the 
Title IX regulations include ‘‘reasonable 
provisions’ regarding athletics that 
“consider| | the nature of particular 
sports.”” Education Amendments of 1974 
section 844. 


Development of the Proposed 
Regulation 


In listening sessions, correspondence, 
and through the June 2021 Title IX 
Public Hearing, OCR received feedback 
from stakeholders on the educational 
and other benefits of student 
participation on athletic teams and the 
application of Title IX’s 
nondiscrimination mandate to all 
student-athletes. The feedback also 
focused on how schools can provide 
nondiscriminatory athletic 
opportunities for all students and on 
factors that influence fairness in 
competition and prevention of sports- 
related injury. Amidst this variety of 
views, OCR heard that students, 
recipients, athletic associations, and 
others need clarity from the Department 
about the legal standards that would 
apply to ensure Title IX’s 
nondiscrimination requirement is 
fulfilled if a recipient adopts or applies 
sex-related criteria that would limit or 
deny students’ eligibility to participate 
on male or female athletic teams 
consistent with their gender identity. In 
developing the proposed regulation, the 
Department reviewed this stakeholder 
input as well as Title IX’s statutory text 
and purpose, Title IX’s regulatory 
framework, courts’ interpretations of 
Title IX and the U.S. Constitution, and 
the existing approaches to sex-related 
eligibility criteria taken by a wide range 
of States, school districts and other 
organizations, including athletic 


associations and sport governing 
bodies.” 


The Text and Purpose of Title IX 


In developing the proposed 
regulation, the Department considered 
Title IX’s statutory text, purpose, and 
legislative history, as well as the current 
regulatory framework and constitutional 
principles. 

As noted above, Congress has been 
clear that Title IX prohibits sex 
discrimination in a recipient’s athletic 
program and, recognizing the unique 
circumstances of athletics, that the Title 
IX regulations should include 
“reasonable provisions” governing 
athletic activities that ‘‘consider|[ | the 
nature of particular sports.” Education 
Amendments of 1974 section 844. The 
Department’s now-longstanding Title IX 
regulation on athletics therefore reflects 
the unique circumstances of athletics, 
including intercollegiate athletics. The 
Department’s proposed regulation 
would similarly reflect the unique 
circumstances of athletics by 
considering whether sex-related criteria 
adopted or applied by a recipient to 
determine eligibility for male and 
female athletic teams, for each sport, 
level of competition, and grade or 
education level, are substantially related 
to the achievement of an important 
educational objective and minimize 
harms to students whose opportunity to 
participate on a male or female team 
consistent with their gender identity 
would be limited or denied. 

The proposed regulation would thus 
preserve and build on the current 
regulatory framework the Department 
has long used to evaluate whether a 
recipient offers its students an equal 
opportunity to participate in athletics 
consistent with Title IX. It is also 
consistent with current § 106.41, which 
prohibits sex discrimination in a 
recipient’s athletic program in 
paragraph (a) and recognizes in 


7 The policies of athletic associations, sport 
governing bodies, State agencies, and other entities, 
or excerpts thereof referenced throughout this 
document are examples of various approaches that 
these entities have taken regarding sex-related 
eligibility criteria for male and female athletic 
teams. The Department includes them here to 
illustrate various points in this preamble; it does 
not require a recipient to adopt or apply the 
examples mentioned here, and their inclusion in 
this preamble is not an endorsement by the 
Department of any policy or practice, nor does it 
indicate whether the policy or practice would 
comply with the standard proposed in this 
Athletics NPRM. Any links to websites from outside 
of the Department are provided for the reader’s 
convenience only. The Department does not control 
or guarantee the accuracy, relevance, timeliness, or 
completeness of this outside information. Examples 
and links included in this preamble do not 
constitute legal advice, create legal obligations, or 
impose new requirements. 


paragraph (c) that while a recipient 
must provide equal opportunity 
regardless of sex in its athletic program 
as a whole, it may, in limited and 
defined circumstances set out in 
paragraph (b), deny individual students 
the opportunity to participate on a 
particular male or female team on the 
basis of their sex. In addition, the 
proposed regulation is consistent with 
OCR’s longstanding policy of 
encouraging compliance with the 
Department’s Title IX athletics 
regulation “‘in a flexible manner that 
expands, rather than limits, student 
athletic opportunities.” See Dear 
Colleague Letter: Athletic Activities 
Counted for Title IX Compliance (Sept. 
17, 2008) (2008 Dear Colleague Letter on 
Title IX and Athletic Activities), https:// 
www2.ed.gov/about/offices/list/ocr/ 
letters/colleague-20080917.pdf; see also 
1979 Policy Interpretation, 44 FR 71414 
(noting that effectively accommodating 
the interests and abilities of male and 
female students in the selection of 
sports and levels of competition will, in 
most cases, “‘entail development of 
athletic programs that substantially 
expand opportunities for women to 
participate and compete at all levels’’). 
The proposed regulation is also 
informed by constitutional principles. 
In particular, Federal courts’ equal 
protection analysis provides a helpful 
framework for evaluating when certain 
sex-based classifications may be 
justified. See, e.g., 34 CFR 106.34(b) 
(setting out Title IX regulatory standard 
for single-sex classes that reflects certain 
aspects of Federal courts’ equal 
protection framework); U.S. Dep’t of 
Educ., Office for Civil Rights, Final 
Rule: Nondiscrimination on the Basis of 
Sex in Education Programs or Activities 
Receiving Federal Financial Assistance, 
71 FR 62530, 62533 (Oct. 25, 2006) 
https://www.govinfo.gov/content/pkg/ 
FR-2006-10-25/pdf/E6-17858.pdf. 
Notably, however, because the scope of 
Title IX differs from the scope of the 
Equal Protection Clause, the 
Department’s current and proposed 
Title IX regulations, while informed by 
constitutional principles, exclusively 
implement Title IX. See 71 FR 62533. 


Court Decisions Regarding Sex-Related 
Eligibility Criteria 

In developing the proposed 
regulation, the Department also 
reviewed court decisions analyzing 
allegations that various policies 
governing transgender students’ 
eligibility to participate on male or 
female athletic teams discriminate 
impermissibly based on sex. Several 
courts have found that excluding 
transgender students from participating 


22868 


Federal Register/Vol. 88, No. 71/Thursday, April 13, 2023/ Proposed Rules 


on athletic teams consistent with their 
gender identity impermissibly 
discriminates against these students 
based on sex. In one case, for example, 
a Federal district court preliminarily 
enjoined a school district from 
excluding a fifth-grade transgender girl 
from the girls’ softball team under an 
Indiana law that categorically precluded 
transgender girls and women from being 
treated consistent with their gender 
identity for purposes of female athletic 
teams. A.M. v. Indianapolis Pub. Schs., 
No. 1:22—cv—01075-JMS—DLP, 2022 WL 
2951430, at *14 (S.D. Ind. July 26, 
2022), vacated as moot, (S.D. Ind. Jan. 
19, 2023).8 Adopting the Supreme 
Court’s reasoning in Bostock and 
following controlling Seventh Circuit 
authority, the court held that the 
plaintiff had ‘established a strong 
likelihood that she will succeed on the 
merits of her Title IX claim” that the 
Indiana law discriminated against her 
on the basis of sex. Id. at * 11. As the 
court explained, prohibiting an 
individual from playing on a team 
consistent with their gender identity 
““ounishes that individual for his or her 
gender non-conformance,’ which 
violates the clear language of Title IX.” 
Id. (citations omitted). The court also 
stated that under current case law, this 
conclusion was “‘not even a close call.” 
Id. 

In another case, a Federal district 
court preliminarily enjoined the State of 
Idaho from enforcing a state law that 
“excludes transgender women from 
participating on women’s sports teams.”’ 
Hecox v. Little, 479 F. Supp. 3d 930, 
943, 988 (D. Idaho 2020), appeal argued, 
No. 20-35815 (9th Cir. Nov. 22, 2022). 
In Hecox, the court found that, in light 
of ‘‘the dearth of evidence in the record 
to show excluding transgender women 
from women’s sports supports sex 
equality, provides opportunities for 
women, or increases access to college 
scholarships,” the transgender student 
plaintiff was likely to succeed in 
establishing that the Idaho statute 
violates her right to equal protection. Id. 
at 978-85. The court explained that the 
Idaho law, which draws a distinction 
based on the quasi-suspect 
classifications of sex and transgender 


8On January 19, 2023, after the parties filed a 
Joint Stipulation to Dismiss Case Because of 
Mootness indicating that the plaintiff had enrolled 
in a charter school not operated by defendant 
Indianapolis Public Schools, the Federal district 
court issued an Acknowledgement of Dismissal and 
vacated the preliminary injunction because of 
mootness. A.M., No. 1:22-cv—01075-JMS-DLP (S.D. 
Ind. Jan. 19, 2023). In its Acknowledgement of 
Dismissal, the court did not repudiate its prior 
determination that the plaintiff had a strong 
likelihood of success on the merits of her Title IX 
claim, as discussed in this preamble. 


status, must, under the Supreme Court’s 
established equal protection doctrine, 
“serve important governmental 
objectives and must be substantially 
related to achievement of those 
objectives.” Id. at 973 (quoting Craig v. 
Boren, 429 U.S. 190, 197 (1976)). 
Although the court recognized that 
“redressing past discrimination against 
women in athletics and promoting 
equality of athletic opportunity between 
the sexes’ is ‘a legitimate and important 
governmental interest’ justifying rules 
excluding males from participating on 
female teams,” it concluded that that 
interest does “‘not appear to be 
implicated by allowing transgender 
women to participate on women’s 
teams.” Id. at 976 (quoting Clark ex rel. 
Clark v. Ariz. Interscholastic Ass’n, 695 
F.2d 1126, 1131 (9th Cir. 1982)). On this 
point, the court noted both that the 
small population of transgender athletes 
would not ‘‘substantially displace” 
cisgender female athletes and that “‘it is 
not clear that transgender women who 
suppress their testosterone have 
significant physiological advantages 
over cisgender women.” Id. at 978. As 
the court explained, “‘[t]hat the Act 
essentially bars consideration of 
circulating testosterone illustrates the 
Legislature appeared less concerned 
with ensuring equality in athletics than 
it was with ensuring exclusion of 
transgender women athletes.” Id. at 984. 
The court’s equal protection analysis 
in Hecox is instructive and relevant to 
the Department’s proposed Title IX 
regulation in several respects: the court 
examined interests commonly proffered 
to defend policies denying transgender 
students the opportunity to participate 
on male or female athletic teams 
consistent with their gender identity, 
considered whether such policies 
actually advance any important 
objectives, and further considered the 
effects of those policies on students’ 
equal opportunity to participate in and 
benefit from their schools’ education 
programs and activities. See, e.g., 
Hecox, 479 F. Supp. 3d at 977 (“[T]he 
Act’s categorical exclusion of 
transgender women and girls entirely 
eliminates their opportunity to 
participate in school sports. . . .”). 
Conversely, another Federal district 
court upheld a West Virginia law 
against a challenge brought by a 
transgender girl who, because of the 
law, was excluded from participating on 
her middle school’s girls athletic teams, 
concluding that the law satisfied both 
equal protection and Title IX. B.P./., 
2023 WL 111875, at * 8, * 10.9 The court 


° As explained in Note 5 above, the district court 
initially issued a preliminary injunction barring 


agreed with the plaintiff that the law 
classified students based on sex. It then 
observed, in its equal protection 
analysis, that the State could “allow 
transgender individuals to play on the 
team with which they, as an individual, 
are most similarly situated at a given 
time,”’ but concluded that the 
categorical ban on participation by 
transgender students consistent with 
their gender identity was substantially 
related to the State’s asserted interest in 
providing equal athletic opportunity for 
girls and women. Id. at *8. With respect 
to Title IX, the court observed that: (1) 
current § 106.41(b) permits sex-separate 
athletic teams; (2) ‘“‘ ‘the motivation for 
the promulgation of the regulation’ was 
to increase opportunities for women and 
girls in athletics’; and (3) § 106.41(b)’s 
“endorsement of sex separation in 
sports refers to biological sex.” Id. at *9 
(citation omitted). 

With regard to the court’s third 
observation, the Department notes that 
current § 106.41(b) permits a recipient 
to offer “teams for members of each 
sex,” without defining that term, and 
also notes the longstanding application 
of this provision to permit a recipient to 
offer teams for women and men, and for 
girls and boys. The Department 
recognizes that although the court in 
B.P.J. interpreted the Title IX statute and 
§ 106.41(b) in a way that permits 
categorical exclusion of transgender 
students from participating consistent 
with their gender identity, other courts 
have set out a different interpretation of 
Title IX and its implementing 
regulations governing sex-separation in 
education programs and activities, see, 
e.g., Grimm v. Gloucester Cnty. Sch. Bd., 
972 F.3d 586, 618-19 (4th Cir.), as 
amended (Aug. 28, 2020), cert. denied, 
141 S. Ct. 2878 (2021); A.M., 2022 WL 
2951430, at *7-11, underscoring the 
value of this proposed rulemaking in 
clarifying the Department’s 
interpretation of its Title IX 
regulations.1° 


enforcement of a State law that would ban the 
plaintiff from participating on girls’ sports teams at 
school based on the strong likelihood that the West 
Virginia law violated the Equal Protection Clause 
and Title IX. B.P.J., 550 F. Supp. 3d 347, 357. On 
January 5, 2023, the District Court issued an order 
dissolving the preliminary injunction and finding 
the West Virginia law did not violate the Equal 
Protection Clause or Title IX. 2023 WL 111875, at 
*8, *10. The plaintiff appealed and a panel of the 
Fourth Circuit enjoined the District Court’s January 
5, 2023, Order pending the outcome of the appeal, 
see B.P.J. v. W. Va. State Bd. of Educ., No. 23-1078 
(4th Cir. Feb. 22, 2023), which the Defendants- 
Appellees have petitioned the U.S. Supreme Court 
to vacate. See Application to Vacate the Injunction 
Entered by the United States Court of Appeals for 
the Fourth Circuit, W. Va. State Bd. of Educ. v. 
B.P.J., No. 22A800 (U.S. Mar. 9, 2023). 

10 A decision of the United States Court of 
Appeals for the Eleventh Circuit likewise highlights 
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Courts have not addressed Title IX’s 
application to intersex or nonbinary 
student-athletes. The Department 
believes the proposed regulation would 
provide an appropriate Title IX 
framework for analyzing a recipient’s 
adoption or application of sex-related 
criteria that limit or deny an intersex 
student’s eligibility to participate on a 
male or female team consistent with 
their gender identity. When applying 
sex-related criteria to nonbinary 
students, a recipient may need to 
determine whether the criteria do, in 
fact, limit or deny a nonbinary student’s 
eligibility to participate on a male or 
female team consistent with their 
gender identity to determine whether 
the proposed regulation would apply. 


the need for the Department to clarify Title IX’s 
application to transgender students in those limited 
and discrete contexts in which Title IX or its 
implementing regulations otherwise allow a 
recipient to separate students on the basis of sex. 
See Adams v. Sch. Bd. of St. Johns Cnty., 57 F.4th 
791 (11th Cir. 2022) (en banc). In Adams, the court 
determined a school policy that excluded a 
transgender boy from using the male restroom at his 
school did not violate the Equal Protection Clause, 
id. at 810-11, or Title IX, id. at 811-17. The Adams 
court recognized that the school’s restroom policy 
classified students based on sex. Id. at 801. The 
court held, however, that the term ‘‘sex” in 34 CFR 
106.33, which allows a recipient to “provide 
separate toilet. . . facilities on the basis of sex,” 
should be understood to mean “‘biological sex,” see 
Adams, 57 F.4th at 814—15. It further concluded 
that the regulation therefore permitted a recipient 
to deny transgender students access to restrooms 
consistent with their gender identity, without 
considering the distinct sex-based harms that such 
students suffer from such exclusion. For the 
Department’s views on some of the issues raised in 
Adams, see En Banc Brief for the United States as 
Amicus Curiae in Support of Plaintiff-Appellee and 
Urging Affirmance at 22-28, Adams, 57 F.4th 791 
(No. 18-13592), https://www.justice.gov/crt/case- 
document/file/1458461/download. See, e.g., id. at 
22 (recognizing that the Department’s Title IX 
regulation allows for sex-separate restrooms, but 
noting that the regulation does not speak to how it 
applies to transgender students). 

The claims in Adams did not involve athletics or 
the athletics regulation that is the subject of this 
Athletics NPRM (34 CFR 106.41). The Department 
notes the court’s statement in dicta, in reference to 
the Department’s current athletics regulation, that 
“equating ‘sex’ to ‘gender identity’ or ‘transgender 
status’ would also call into question the validity of 
sex-separated sports teams,”’ Adams, 57 F.4th at 
816-17, differs from the approach proposed in this 
Athletics NPRM. As discussed above, the 
Department’s longstanding view is that sex-separate 
teams can in some instances advance Title IX’s 
goals, and that as a general matter, a recipient may 
offer male and female athletic teams as long as they 
provide overall equal athletic opportunity 
consistent with Title IX’s nondiscrimination 
guarantee. The proposed regulation would not alter 
this position and instead, for reasons discussed 
throughout this preamble, would provide the 
necessary clarity to help ensure that recipients 
continue to provide equal opportunity for students, 
consistent with Title IX, on their male and female 
athletic teams. 


Existing Approaches to Eligibility 
Criteria for Male and Female Teams 


In addition to the considerations just 
discussed in developing this proposed 
regulation, the Department considered a 
variety of existing approaches to 
eligibility criteria for male and female 
teams that affect students’ opportunity 
to participate on such teams consistent 
with their gender identity. Some States, 
as well as many school districts and 
athletic associations, have for many 
years adopted or applied eligibility 
criteria that do not restrict students from 
participating on male or female athletic 
teams consistent with their gender 
identity. Other States and organizations 
have, particularly in recent years, 
adopted policies that exclude some or 
all transgender students from 
participating on male or female athletic 
teams consistent with their gender 
identity or have adopted eligibility 
criteria that relate to birth certificates, 
physical examinations, or medical 
treatment. 

At the postsecondary level, for 
example, the National Collegiate 
Athletic Association (NCAA) in 2022 
replaced its longstanding policy 
describing transgender students’ 
eligibility to participate on a male or 
female college athletic team in the 
NCAA with a sport-by-sport approach. 
See NCAA, Transgender Student- 
Athlete Participation Policy (Jan. 2022) 
(NCAA 2022 Policy); https:// 
www.ncaa.org/sports/2022/1/27/ 
transgender-participation-policy.aspx; 
NCAA, 2010 NCAA Policy on 
Transgender Student-Athlete 
Participation (2010), https:// 
ncaaorg.s3.amazonaws.com/inclusion/ 
Igbtq/INC_TransgenderStudentAthlete 
ParticipationPolicy.pdf. The NCAA 
2022 Policy calls for its member colleges 
and universities to follow the criteria for 
transgender students’ participation in 
college sports set by national bodies 
governing individual sports, which are 
subject to review by the NCAA’s 
Committee on Competitive Safeguards 
and Medical Aspects of Sports. In 
announcing these changes, the NCAA 
emphasized its support for preserving 
transgender students’ opportunity to 
participate in team sports and the 
importance of inclusive, fair, safe, and 
respectful environments for competition 
across college sports. See NCAA, Board 
of Governors Updates Transgender 
Participation Policy (Jan. 19, 2022), 
https://www.ncaa.org/news/2022/1/19/ 
media-center-board-of-governors- 
updates-transgender-participation- 
policy.aspx. 

This change in the NCAA’s policy 
follows a similar change by the 


International Olympic Committee (IOC) 
regarding athletes’ participation in high- 
level international competition. IOC, 
IOC Framework on Fairness, Inclusion, 
and Non-Discrimination on the Basis of 
Gender Identity and Sex Variations 
(Nov. 2021) (IOC Framework), https:// 
stillmed.olympics.com/media/ 
Documents/News/2021/11/IOC- 
Framework-Fairness-Inclusion-Non- 
discrimination-2021.pdf; IOC, IOC 
Consensus Meeting on Sex 
Reassignment and Hyperandrogenism 
(Nov. 2015), https://stillmed. 
olympic.org/Documents/Commissions _ 
PDFfiles/Medical_commission/2015-11_ 
loc_consensus_meeting on_sex 
reassignment_and_hyperandrogenism- 
en.pdf. The IOC Framework recognizes 
“the need to ensure that everyone, 
irrespective of their gender identity or 
sex variations, can practise sport in a 
safe, harassment-free environment that 
recognises and respects their needs and 
identities” and that its new ‘principles 

. . aim to ensure that competition [in 
male and female] categories is fair and 
safe and that athletes are not excluded 
solely on the basis of their transgender 
identity or sex variations.’’ IOC 
Framework at 1, 2. The IOC Framework 
encourages bodies governing individual 
sports—“‘particularly those in charge of 
organising elite-level competition” —to 
develop eligibility criteria for sex- 
separate competition that ‘‘tak[e] into 
consideration the nature of each sport,” 
id. at 1, to work together to “advance 
inclusion and prevent discrimination 
based on gender identity and/or sex 
variations,” id. at 2, and to ensure that 
any eligibility restrictions are 
“evidence-based” and account for any 
unique competitive advantage or risk 
associated with a specific sport, id. at 4. 
The IOC Framework also provides that 
“until evidence. . . determines 
otherwise, athletes should not be 
deemed to have an unfair or 
disproportionate competitive advantage 
due to their sex variations, physical 
appearance and/or transgender status.” 
Id. at 4. 


In response to the shift by the NCAA 
and IOC to a sport-specific approach, 
several sport governing bodies that set 
criteria for certain non-school-based 
national and international competition, 
as well as postsecondary athletic 
competition, have announced plans to 
review their policies or have adopted or 
applied new policies regarding sex- 
related eligibility criteria. Governing 
bodies in gymnastics, rowing, and 
volleyball, for example, have announced 
policies that allow athletes to 
participate consistent with their gender 
identity at lower or non-elite levels of 
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competition, such as in competitions 
where athletes are not competing for a 
place on a national team to represent the 
United States in international 
competition, or where the rules of 
international sport governing bodies 
would not apply. See, e.g., USA 
Gymnastics, Transgender & Non-Binary 
Athlete Inclusion Policy at 2 (Apr. 
2022), https://usagym.org/PDFs/About 
USAGymunastics/transgender_policy.pdf 
(“Transgender and non-binary athletes 
in levels other than Elite are permitted 
to compete without restriction in the 
gender category with which they 
identify.”’); USRowing, Gender Identity 
Policy (Feb. 13, 2023), https:// 
usrowing.org/documents/2022/11/28/ 
Gender Identity Policy_021323.pdf 
(‘Athletes at the youth level (youth, 
junior, high school, scholastic, [and 
certain other levels, excluding collegiate 
and international competition]) shall be 
allowed to participate in a rowing 
activity in accordance with their 
expressed gender identity irrespective of 
the sex listed on the athlete’s birth 
certificate or student records, and 
regardless of whether the athlete has 
undergone any medical treatment 

. .’); USA Volleyball, Gender 
Competition Guidelines (2022-23 
Season), https://usavolleyball.org/ 
about/gender-guidelines (last visited 
Apr. 1, 2023) (‘‘[nlo restrictions” for 
transgender girls ages 12 and under 
seeking to play on girls’ teams outside 
of international competition). 

In the international, non-school-based 
context, some sport governing bodies 
have adopted policies restricting 
participation in high-level international 
women’s competition to female athletes 
who have not experienced male 
puberty, see, e.g., International 
Swimming Federation (FINA), Policy on 
Eligibility for the Men’s and Women’s 
Competition Categories (June 19, 2022) 
(FINA Policy on Eligibility), https:// 
resources.fina.org/fina/document/2022/ 
06/19/525de003-51f4-47d3-8d5a- 
716dac5f77c7/FINA-INCLUSION- 
POLICY-AND-APPENDICES-FINAL- 
.pdf; or restricting participation in 
international events and setting of 
certain recognized world records to 
those who satisfy specific testosterone 
suppression criteria for a set period of 
time, see, e.g., Union Cycliste 
Internationale, Eligibility Regulations for 
Transgender Athletes (June 22, 2022) 
(UCI Eligibility Regulations), https:// 
assets.ctfassets.net/76117gh5x5an/ 
Et9v6Fyux9fWPDpKRGpY9/96949e5f 
7bbc8e34d536731c504ac96f/ 
Modification_Transgender_Regulation_ 
22 Juin_2022_ENG.pdf. In addition, at 
least one international governing body 


has announced plans to revisit its 
existing criteria with the stated goal of 
creating inclusive policies that allow for 
safe participation and fairness in high- 
level international competition. See, 
e.g., World Lacrosse, World Lacrosse 
Forms Partnership with National Center 
for Transgender Equality to Create 
Trans-Inclusive Participation Policy 
(June 9, 2022), https://world 
lacrosse.sport/article/world-lacrosse- 
forms-partnership-with-national-center- 
for-transgender-equality. 

At the secondary school level, State 
athletic associations have discussed 
whether and how to adopt sex-related 
eligibility criteria against the backdrop 
of State and Federal law, schools’ 
experiences with transgender students’ 
participation in athletics, and the 
context and purpose of interscholastic 
athletics. See, e.g., Luke Modrovsky, 
Transgender Athletes—Participation, 
Equity and Competition (May 12, 2022), 
https://www.nfhs.org/articles/ 
transgender-athletes-participation- 
equity-and-competition. A report on 
these discussions includes an 
observation from a statewide athletic 
official that although competition is an 
integral aspect of athletics, the 
opportunity to participate in athletics at 
the elementary and secondary levels 
also serves other educational purposes, 
including learning to work as a team 
and building skills. See id. (quoting the 
executive director of a State athletic 
association explaining that ‘‘the purpose 
of interscholastic activities is meant to 
be education-based and not for the sole 
purpose of achieving scholarships, 
championship titles and wider 
recognition in the sport” and that 
“lilnterscholastic activities remain an 
opportunity to develop a connection 
with teammates and the school 
community, in addition to social, 
emotional, physical and cognitive 
development’’). 

A number of State athletic 
associations that oversee interscholastic 
athletics at the secondary school level, 
as well as school districts, have adopted 
policies permitting transgender students 
to participate on athletic teams 
consistent with their gender identity 
with minimal or no restrictions. See, 
e.g., Wash. State Interscholastic 
Activities Ass’n, Gender Diverse Youth 
Sport Inclusivity Toolkit at 8, 11 (2021), 
http://wiaa.com/ConDocs/Con1914/ 
GenderDiverse Toolkit.pdf (‘All students 
should have the opportunity to 
participate in WIAA athletics and/or 
activities in a manner that is consistent 
with their gender identity. . . . 
Athletes will participate in programs 
[offered separately for boys and girls] 
consistent with their gender identity 


. . . .”); RI. Interscholastic League, 
Rules & Regulations at art. 3, § 3(B) 
(2022), https://www.riil.org/page/3033 
(‘The RIIL has concluded that it would 
be fundamentally unjust and contrary to 
applicable state and federal laws, to 
preclude a student from participation on 
a gender specific sports team that is 
consistent with the public gender 
identity of that student for all other 
purposes.’’); L.A. Unified Sch. Dist., 
Policy Bulletin: Gender Identity and 
Students—Ensuring Equity and 
Nondiscrimination at section II.H.2 
(May 17, 2019), https:// 
achieve.lausd.net/cms/lib/CA01000043/ 
Centricity/Domain/383/BUL- 
6224.2% 20Transgender% 20Policy 
% 205 % 2013 %2019.pdf (‘Participation 
in competitive athletics, intramural 
sports, athletic teams, competitions and 
contact sports shall be facilitated in a 
manner consistent with the student’s 
gender identity. . . .”’). Other State 
athletic associations governing 
interscholastic sports at the middle 
school and high school level have 
adopted sex-related criteria that may 
restrict some students from participating 
on male or female teams consistent with 
their gender identity. See, e.g., N.M. 
Activities Ass’n, Eligibility Bylaws 
section 6.1 (July 1, 2022), https:// 
www.nmact.org/file/Section_6.pdf 
(“Participating students are required to 
compete in the gender listed on their 
original or amended birth certificate.”’); 
Wis. Interscholastic Athletic Ass’n, 
Transgender Participation Policy (2018), 
https://www.wiaawi.org/Portals/0/PDF/ 
Eligibility/WIA Atransgenderpolicy.pdf 
(requiring, among other things, that 
transgender girls undergo one year of 
testosterone suppression therapy to be 
eligible to participate on a female team). 
The Department finds the work of 
these organizations on this issue to be 
informative to the extent the 
organizations aim to balance important 
interests, minimize harm to students 
whose opportunity to participate on a 
male or female team consistent with 
their gender identity would be limited 
or denied, and take account of the sport, 
level of competition, and grade or 
education level of students. 


Opportunity To Participate on Male and 
Female Teams Consistent With Gender 
Identity 


In light of the many positive benefits 
of participation in school athletics 
discussed above, the Department’s 
proposed regulation reflects the 
understanding that students may be 
harmed significantly if a school denies 
them the opportunity to participate in 
its athletic program consistent with 
their gender identity. As discussed 
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elsewhere in this preamble, 
participation on a team that is 
inconsistent with a student’s gender 
identity is not a viable option for many 
students. See, e.g., A.M., 2022 WL 
2951430, at * 11 (describing a policy 
that prohibited students from 
participating on teams consistent with 
their gender identity as ‘“‘punish[ing]” 
those students); Hecox, 479 F. Supp. 3d 
at 977 (‘Participating in sports on teams 
that contradict one’s gender identity is 
equivalent to gender identity conversion 
efforts, which every major medical 
association has found to be dangerous 
and unethical.” (internal quotation 
marks and citation omitted)). 

Federal and State courts also have 
identified additional, specific harms to 
transgender students from being 
excluded from team participation 
consistent with their gender identity, 
which the Department recognizes are 
distinct from the harms to students who 
are denied the opportunity to 
participate on a particular team based 
on sex under the circumstances 
permitted in the Department’s 
longstanding athletics regulation. See, 
e.g., A.M., 2022 WL 2951430, at * 6, * 12 
(noting that “‘[p]laying softball helps to 
lessen the distressing symptoms of 
gender dysphoria that A.M. suffers from 
and has allowed her to experience life 
more fully as a girl” and “‘[sJoftball 
participation has resulted in a better 
self-image and confidence for A.M.” 
whereas “prohibiting A.M. from playing 
on the girls’ softball team will ‘out’ her 
to her classmates” and ‘‘undermine her 
social transition”); Hecox, 479 F. Supp. 
3d at 987 (finding that a State law 
preventing transgender women from 
participating on women’s athletic teams 
sponsored by public schools would 
harm the plaintiff, a transgender 
woman, by denying her the opportunity 
to try out for and compete on women’s 
teams, subjecting her to the State’s 
moral disapproval of her identity, and 
subjecting her to the possibility of 
embarrassment, harassment, and 
invasion of privacy through having to 
verify her sex); Roe v. Utah High Sch. 
Activities Ass’n, No. 220903262, 2022 
WL 3907182, at * 9-10 (Utah 3d Jud. 
Dist. Aug. 19, 2022) (describing 
irreparable harm to mental and physical 
health that the plaintiffs, three 
transgender girls, “have suffered, and 
will continue to suffer” as a result of a 
Utah law banning transgender girls from 
participating on girls’ athletic teams and 
recognizing that “the stigma caused by 
the Ban has been immediate’’). 

Federal courts have also recognized 
that, because of these harms, excluding 
transgender students from participating 
on male or female athletic teams 


consistent with their gender identity can 
violate Title IX’s prohibition on sex 
discrimination. See, e.g., A.M., 2022 WL 
2951430, at * 11 (finding strong 
likelihood of success on the merits of 
the Title IX claim because prohibiting 
an individual from playing on a team 
consistent with their gender identity 
“punishes that individual for his or her 
gender non-conformance,’ which 
violates the clear language of Title IX” 
(citation omitted)); see also Hecox, 479 
F. Supp. 3d at 977, 987 (in a case 
involving an equal protection claim, 
finding that a transgender college 
student faced “irreparable harm” from 
Idaho law categorically barring 
transgender girls and women from 
participating on girls’ or women’s teams 
and that the law “entirely eliminates 
their opportunity to participate in 
school sports’). As noted above, the 
court in B.P.J. reached a different 
conclusion about the permissibility 
under Title IX of a ban on transgender 
students participating in team sports 
consistent with their gender identity, 
based on its view that the current 
regulation would permit such an 
exclusion and that transgender girls 
could try out for the boys’ teams. 2023 
WL 111875, at * 9 (citing 34 CFR 
106.41(b) and (c)). 


Elements of the Proposed Regulation 


The proposed regulation would 
require that if a recipient adopts or 
applies sex-related criteria that would 
limit or deny a student’s eligibility to 
participate on a male or female team 
consistent with their gender identity, 
such criteria must, for each sport, level 
of competition, and grade or education 
level: (i) be substantially related to the 
achievement of an important 
educational objective, and (ii) minimize 
harms to students whose opportunity to 
participate on a male or female team 
consistent with their gender identity 
would be limited or denied. The 
proposed regulation would not affect a 
recipient’s discretion under current 
§ 106.41(b) to offer separate male and 
female athletic teams when selection is 
based on competitive skill or the 
activity involved is a contact sport. The 
following discussion separately 
addresses key elements of the proposed 
regulation. 


Eligibility Criteria Covered by the 
Proposed Regulation 


The proposed regulation would 
govern a narrow category of athletic 
eligibility criteria: only those sex-related 
criteria that would limit or deny a 
student’s eligibility to participate on a 
male or female team consistent with 
their gender identity. Many schools 


have adopted criteria that govern 
students’ eligibility to participate on 
athletic teams that are unrelated to sex, 
such as attendance or academic 
standing requirements (e.g., minimum 
grade-point average for all student- 
athletes). Criteria such as these are 
outside the scope of the proposed 
regulation. 

By contrast, eligibility criteria would 
fall within the scope of the proposed 
regulation if they are sex-related (e.g., 
they relate to how a student’s sex is 
determined for team-eligibility 
purposes, including by imposing 
eligibility requirements related to a 
student’s sex characteristics) and they 
would limit or deny students’ eligibility 
to participate on a male or female team 
consistent with their gender identity. 
These criteria could include, for 
example, a requirement limiting or 
denying a student’s eligibility for a male 
or female team based on a sex marker 
on an identification document, such as 
a birth certificate, passport, or driver’s 
license. Criteria requiring physical 
examinations or medical testing or 
treatment related to a student’s sex 
characteristics would also fall within 
the proposed regulation’s scope if the 
results of such examinations or testing 
or requiring such treatment could be 
used to limit or deny a student’s 
eligibility to participate consistent with 
their gender identity. Such criteria, like 
other sex-related eligibility criteria, 
would have to adhere to the proposed 
regulation’s requirements, including the 
requirement to minimize harms. 

The proposed regulation would not 
prohibit all uses of sex-related criteria; 
rather, it would require that if such 
criteria limit or deny a student’s 
eligibility to participate on a male or 
female team consistent with their 
gender identity, those criteria, for each 
sport, level of competition, and grade or 
education level, would have to be 
substantially related to the achievement 
of an important educational objective 
and minimize harms to students whose 
opportunity to participate on a male or 
female team consistent with their 
gender identity would be limited or 
denied. 

Additionally, the proposed regulation 
would apply only to those sex-related 
criteria that would “‘limit or deny” 
students’ eligibility to participate 
consistent with their gender identity. 
Sex-related criteria would ‘limit’ 
eligibility if, for example, they do not 
allow transgender students to 
participate fully on a male or female 
team consistent with their gender 
identity (e.g., by permitting a student to 
participate in some but not all 
competitions). Sex-related criteria 
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would ‘‘deny”’ students’ eligibility to 
participate consistent with gender 
identity if they foreclose students’ 
opportunity to participate on male or 
female teams consistent with their 
gender identity (e.g., by requiring 
transgender students to participate 
consistent with their sex assigned at 
birth or by prohibiting transgender girls 
who have undergone endogenous 
puberty from participating on girls’ 
teams). 


Substantially Related to the 
Achievement of an Important 
Educational Objective 


The proposed regulation would 
require that sex-related criteria be 
“substantially related to the 
achievement of an important 
educational objective” if those criteria 
would limit or deny students’ eligibility 
to participate on male or female athletic 
teams consistent with their gender 
identity. Proposed § 106.41(b)(2) does 
not specify the objectives that a 
recipient may assert and instead would 
implement Title IX’s guarantee of equal 
opportunity in education by, in part, 
specifying that the criteria must serve an 
important educational objective. 

The Department’s proposed regulation 
is similar to the approach in the 
Department’s current Title IX regulation 
governing single-sex classes, 34 CFR 
106.34(b), which permits certain 
recipients to offer single-sex classes 
when the single-sex nature of the class 
is ‘based on the recipient’s important 
objective’ and ‘‘substantially related to 
achieving that objective.” That 
regulation limits a recipient to one of 
two specific important educational 
objectives.11 Although the proposed 
athletics regulation would not limit the 
important educational objectives a 
recipient may seek to achieve, ensuring 
fairness in competition and prevention 
of sports-related injury are examples of 
possible important educational 
objectives that recipients have asserted 
and might assert in the future. As with 
the single-sex classes regulation, this 
proposed regulation is informed by case 
law interpreting the Equal Protection 
Clause, which requires public schools to 
demonstrate that any sex-based 


11 Specifically, § 106.34(b)(1)(i) provides that a 
recipient must choose one of these two important 
educational objectives: ‘“‘(A) To improve 
educational achievement of its students, through a 
recipient’s overall established policy to provide 
diverse educational opportunities, provided that the 
single-sex nature of the class or extracurricular 
activity is substantially related to achieving that 
objective; or (B) To meet the particular, identified 
educational needs of its students, provided that the 
single-sex nature of the class or extracurricular 
activity is substantially related to achieving that 
objective.” 


classification they seek to impose is 
substantially related to the achievement 
of an important governmental objective. 
See Virginia, 518 U.S. at 532-33; Hecox, 
479 F. Supp. 3d at 973; see also 71 FR 
62533. 

The Department notes that a recipient 
could not satisfy the proposed 
regulation’s requirement that criteria be 
substantially related to achieving an 
important educational objective if its 
objective is communicating or codifying 
disapproval of a student or a student’s 
gender identity. See, e.g., Hecox, 479 F. 
Supp. 3d. at 987 (describing Idaho’s 
restriction as impermissibly 
communicating the State’s moral 
disapproval of the transgender 
plaintiff's identity); cf. Romer v. Evans, 
517 U.S. 620, 634-35 (1996) (‘‘[I]f the 
constitutional conception of ‘equal 
protection of the laws” means anything, 
it must at the very least mean that a bare 
. . . desire to harm a politically 
unpopular group cannot constitute a 
legitimate governmental interest.’ ”’ 
(alterations and emphasis in original) 
(quoting Dep’t of Agric. v. Moreno, 413 
U.S. 528, 534 (1973))). Nor may a 
recipient adopt sex-related criteria 
solely for the purpose of excluding 
transgender students from sports, 
Hecox, 479 F. Supp. 3d at 984-85 
(noting the State of Idaho failed to 
identify a legitimate interest served by 
the State law that State and athletic 
association rules did not already 
address, ‘“‘other than an invalid interest 
of excluding transgender women and 
girls from women’s sports entirely, 
regardless of their physiological 
characteristics’), or to require 
adherence to sex stereotypes, Virginia, 
518 U.S. at 533 (affirming that States 
“must not rely on overbroad 
generalizations about the different 
talents, capacities, or preferences of 
males and females’’), or solely for the 
purpose of administrative convenience. 
See Wengler v. Druggists Mut. Ins. Co., 
446 U.S. 142, 151-52 (1980) (rejecting 
justification for providing death benefit 
to women only based on assertion that 
“St is more efficient to presume 
[women’s] dependency [on men. . . ] 
than to engage in case-to-case 
determination’’); Frontiero v. 
Richardson, 411 U.S. 677, 689-90 
(1973). 

An asserted purpose also would not 
satisfy the proposed regulation if, rather 
than being a genuine educational 
objective of the recipient, it is a pretext 
for an impermissible interest in singling 
out transgender students for disapproval 
or harm. See, e.g., Hecox, 479 F. Supp. 
3d at 984 (noting Idaho “‘[lJegislature 
appeared less concerned with ensuring 
equality in athletics than it was with 


ensuring exclusion of transgender 
athletes”’); cf. Virginia, 518 U.S. at 533 
(explaining that a State’s justification for 
sex-related differential treatment “must 
be genuine, not hypothesized or 
invented post hoc in response to 
litigation”). 

Separately, interests in fairness in 
competition and in preventing sports- 
related injury to students have been 
advanced by some stakeholders and 
discussed by Federal courts in 
evaluating sex-related eligibility criteria 
for limiting or denying students’ 
participation on male or female teams 
consistent with their gender identity. 
Thus, the Department anticipates that a 
recipient might assert fairness in 
competition or prevention of sports- 
related injury as an important 
educational objective in its athletic 
programs, particularly for older students 
in competitive athletic programs. 

The Department recognizes that 
competition is an integral part of many 
team sports, particularly at the high 
school and collegiate level, and that 
schools have an interest in ensuring 
competition is fair, including that 
competitors meet the relevant criteria 
for competition in their league, such as 
age and skill level, following applicable 
rules, and otherwise engaging in fair 
play. See, e.g., 2008 Dear Colleague 
Letter on Title [IX and Athletic Activities 
(considering competition, among other 
factors, when determining whether an 
activity is a sport that can be counted as 
part of a recipient’s athletic program for 
the purpose of evaluating Title IX 
compliance and noting that competitive 
interscholastic and intercollegiate 
athletic opportunities are generally 
“governed by a specific set of rules of 
play. . . which include objective, 
standardized criteria by which 
competition must be judged’’). Likewise, 
the Department recognizes that schools 
have an interest in the prevention of 
sports-related injury. As some 
stakeholders expressed, ensuring fair 
competition and prevention of sports- 
related injury does not necessarily 
require schools to adopt or apply sex- 
related criteria that would limit or deny 
a student’s eligibility to participate on a 
male or female team consistent with 
their gender identity. As discussed 
above, many schools do not impose 
such restrictions, and some sport 
governing bodies impose such 
restrictions only for older students in 
highly competitive settings. See, e.g., 
USRowing, Gender Identity Policy at 1; 
FINA Policy on Eligibility. 

Some stakeholders expressed their 
views that fairness in competition 
depends on having generally applicable 
competition rules and cannot be 
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determined based on whether a 
particular student wins or loses, and 
that schools and athletic associations 
use various strategies to address injury- 
related concerns, recognizing that 
student-athletes vary widely in size and 
strength on any given team. Strategies 
noted by stakeholders included 
appropriate coaching and training, 
requiring use of protective equipment, 
and specifying rules of play, all of 
which can protect against sports-related 
injury without imposing sex-related 
eligibility criteria that would limit or 
deny student participation consistent 
with their gender identity. Some of 
these stakeholders thus asserted that the 
goals of fair competition and prevention 
of sports-related injury could be 
achieved while allowing all students the 
opportunity to participate on athletic 
teams consistent with their gender 
identity, particularly at pre-collegiate 
and college club and intramural levels. 

On the other hand, other stakeholders 
noted that they would view eligibility 
rules that permit participation by 
transgender students as unfair or unsafe 
and asserted that some female students 
might choose not to participate on 
female teams under such rules. Many of 
these stakeholders focused their 
comments on participation by 
transgender girls and women who have 
undergone endogenous puberty, 
resulting in potentially unfair 
advantages in size, weight, and strength 
differences and potentially posing a risk 
of injury to others. Other stakeholders 
countered, as noted above, that there are 
significant differences in size, weight, 
and strength among girls and women 
who are not transgender. Some of these 
stakeholders also indicated that 
mitigating measures would be sufficient 
to address any risk of unfair advantage 
in competition or risk of sports-related 
injury on female teams. 

Courts have found fairness in 
competition to be an important 
educational objective in the context of 
determining whether schools could 
provide sex-separate athletic teams. For 
example, in Clark ex rel. Clark v. 
Arizona Interscholastic Ass’n, 695 F.2d 
1126, 1131 (9th Cir. 1982), the Ninth 
Circuit recognized the importance of 
“providing equal opportunities for 
women” athletes and agreed with the 
Arizona Interscholastic Association that 
male students would displace female 
students in volleyball “to a substantial 
extent” if not excluded from 
competition. And, in Hecox, the court 
and all parties recognized Idaho’s 
important governmental interest in 
promoting sex equality by providing 
female athletes from elementary school 
through college a fair opportunity ‘‘to 


demonstrate their skill, strength, and 
athletic abilities” in school-sponsored 
athletic competition. 479 F. Supp. 3d at 
978. 

The Department recognizes fairness in 
competition and prevention of sports- 
related injury can be important 
educational objectives. This recognition 
is consistent with stakeholder feedback, 
case law, and current § 106.41(b), which 
permits teams to be separated by sex 
where selection for such teams is based 
upon competitive skill or the activity 
involved is a contact sport. Although 
many schools presently work to ensure 
fairness in competition and prevention 
of sports-related injury while allowing 
all students to participate on male or 
female teams consistent with their 
gender identity, the proposed regulation 
would permit a recipient to take a 
different approach as long as the criteria 
used to determine who can participate 
on a particular male or female athletic 
team are substantially related to 
achieving that important educational 
objective and comply with the proposed 
regulation’s other requirements. 


Substantial Relationship Requirement 


Under the Department’s proposed 
regulation, sex-related criteria that 
would limit or deny a student’s 
eligibility to participate on a male or 
female team consistent with their 
gender identity would need to be, for 
each sport, level of competition, and 
grade or education level, ‘‘substantially 
related” to achieving an important 
educational objective. 

As discussed above, the substantial 
relationship requirement, like the 
achievement of an important 
educational objective, is similar to the 
standard in the Department’s Title IX 
regulation governing access to single-sex 
classes, 34 CFR 106.34, and informed by 
case law interpreting the Equal 
Protection Clause. See Virginia, 518 U.S. 
at 532-33; Hecox, 479 F. Supp.3d at 
978. Under the proposed regulation, 
consistent with courts’ equal protection 
analysis, sex-related criteria would be 
substantially related to achievement of 
an important educational objective if 
there is a ‘‘direct, substantial 
relationship between” a recipient’s 
objective and the means used to achieve 
that objective, see Miss. Univ. for 
Women v. Hogan, 458 U.S. 718, 724 
(1982), and if the criteria do not rely on 
overly broad generalizations about the 
talents, capacities, or preferences of 
male and female students, see, e.g., 
Virginia, 518 U.S. at 533; Hecox, 479 F. 
Supp. 3d at 982 (‘‘[I]t appears the 
‘absolute advantage’ between 
transgender and cisgender women 
athletes [claimed by defendants] is 


based on overbroad generalizations 
without factual justification.”’). 

Under proposed § 106.41(b)(2), for 
example, a recipient would be 
permitted, consistent with Title IX’s 
requirement to provide overall equal 
athletic opportunity for students 
regardless of sex, to rely on fairness in 
competition as an important educational 
objective to justify its use of sex-related 
criteria that would limit or deny 
students’ eligibility to participate 
consistent with their gender identity— 
but only if those criteria are 
substantially related to ensuring fairness 
in competition in that particular sport at 
the applicable level of competition and 
grade or education level. Cf. Clark, 695 
F.2d at 1127 (upholding policy 
excluding boys from girls’ high school 
volleyball teams to preserve 
participation opportunities for girls). As 
courts have noted, for example, it would 
not be reasonable to assume that all 
transgender girls and women are 
similarly situated in their physical 
abilities to cisgender boys and men. See, 
e.g., Hecox, 479 F. Supp. 3d. at 978. 
Therefore, criteria that assume all 
transgender girls and women possess an 
unfair physical advantage over 
cisgender girls and women in every 
sport, level of competition, and grade or 
education level would rest on a 
generalization that would not comply 
with the Department’s proposed 
regulation. The court in Hecox made a 
similar point when it rejected the 
premise of an Idaho law that, in every 
circumstance, “‘transgender women and 
girls have ‘an absolute advantage’ over 
non-transgender girls” because evidence 
in the record ‘“‘undermine[s] this 
conclusion.” 479 F. Supp. 3d at 980-81. 
The court found that although “‘[t]he 
Equal Protection Clause does not require 
courts to disregard the physiological 
differences between men and women,” 
the specific principles that support ‘‘sex 
separation in sport” generally ‘“‘do not 
appear to hold true for women and girls 
who are transgender.” Id. at 976-77 
(discussing Clark, 695 F.2d at 1129, 
1131). Criteria that categorically exclude 
all transgender girls and women from 
participating on any female athletic 
teams, for example, would not satisfy 
the proposed regulation because, in 
taking a one-size-fits-all approach, they 
rely on overbroad generalizations that 
do not account for the nature of 
particular sports, the level of 
competition at issue, and the grade or 
education level of students to which 
they apply. 

A State trial court in Utah observed 
that “the evidence suggest[ed] that being 
transgender is not ‘a legitimate accurate 
proxy’ for athletic performance.’ Utah 
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High Sch. Activities Ass’n, 2022 WL 
3907182, at *8 (citations omitted). That 
court explained that ‘“‘[mJany 
transgender girls—including two of the 
plaintiffs in this case—medically 
transition at the onset of puberty, 
thereby never gaining any potential 
advantages that the increased 
production of testosterone during male 
puberty may create.” Id. The court also 
noted that other transgender girls ‘“‘may 
simply have no discernible advantage in 
any case, depending on the student’s 
age, level of ability, and the sport in 
which they wish to participate.” Id. In 
short, although fairness in competition 
may be an important educational 
objective, the recipient’s sex-related 
eligibility criteria must be substantially 
related to the actual achievement of that 
objective. That substantial relationship 
could not be established by reliance on 
overbroad generalizations based on sex. 

Similarly, although some stakeholders 
expressed a concern that allowing any 
transgender girls and women to 
participate in sports consistent with 
their gender identity could displace 
cisgender girls and women from 
participating in sports, other 
stakeholders observed that very few 
female student-athletes are transgender 
and, as just discussed, transgender 
students do not necessarily have greater 
physical or athletic ability than 
cisgender students that would affect 
cisgender students’ equal opportunity to 
participate in a recipient’s athletic 
program. Some courts have also 
observed that the very small number of 
transgender girls and women who are 
student-athletes must be considered 
when evaluating claims that those 
athletes pose an outsized risk to 
participation by and opportunities for 
cisgender girls and women who are 
student-athletes. See, e.g., Utah High 
Sch. Activities Ass’n, 2022 WL 3907182, 
at *8 (finding ‘‘no support for a claim 
‘that allowing transgender women to 
compete on women’s teams would 
substantially displace female athletes’ ”’ 
(quoting Hecox, 479 F. Supp. 3d at 977- 
78)). 

The substantial relationship 
requirement thus would mean that if a 
recipient adopts or applies sex-related 
criteria that would limit or deny 
students’ eligibility to participate on a 
male or female team consistent with 
their gender identity, the justification 
for those criteria must be based on 
“reasoned analysis rather than through 
the mechanical application of 
traditional, often inaccurate, 
assumptions.” Miss. Univ. for Women, 
458 U.S. at 726; see also, e.g., Clark, 695 
F.2d at 1129 (explaining that sex-based 
criteria would not be substantially 


related to promoting fairness in 
competition if based on overbroad 
generalizations ‘‘without factual 
justification” (citing Schlesinger v. 
Ballard, 419 U.S. 498, 508 (1975), and 
Miss. Univ. for Women, 458 U.S. 718)). 

If a school can achieve its objective 
using means that would not limit or 
deny a student’s participation consistent 
with their gender identity, its use of sex- 
related criteria may be pretextual rather 
than substantially related to 
achievement of that important 
educational objective. Thus, under 
proposed § 106.41(b)(2), whether the 
objective could be accomplished 
through alternative criteria that would 
not limit or deny a student’s eligibility 
to participate on a male or female team 
consistent with their gender identity 
would be relevant to the analysis. 

Federal courts have taken a similar 
approach in evaluating challenges to 
sex-based classifications under the 
Equal Protection Clause by considering 
whether government entities could 
achieve the same goal using other 
means. For example, the Supreme Court 
noted that it was uncontested that the 
Virginia Military Institute could achieve 
its goal of maintaining its adversative 
training program with some adjustments 
short of denying admission to all female 
applicants. Virginia, 518 U.S. at 550 
n.19; see also, e.g., Sessions v. Morales- 
Santana, 582 U.S. 47, 63 n.13 (2017) 
(“[OJur decisions reject measures that 
classify unnecessarily and overbroadly 
by gender when more accurate and 
impartial lines can be drawn.’’); Orr v. 
Orr, 440 U.S. 268, 283 (1979) (rejecting 
the use of gender-based classifications 
where an important governmental 
interest is “‘as well served by a gender- 
neutral classification’’ because a gender- 
based classification ‘‘carries with it the 
baggage of sexual stereotypes’’); Caban 
v. Mohammed, 441 U.S. 380, 393 & n.13 
(1970) (rejecting sex-based distinction 
while noting that the State could 
achieve its interests “through numerous 
other mechanisms more closely attuned 
to those interests’’). 

The Department notes that to satisfy 
the substantial relationship 
requirement, a recipient would not be 
permitted to rely on false assumptions 
about transgender students. For 
example, criteria that exclude 
transgender students from participation 
on a male or female team based on a 
false assumption that transgender 
students are more likely to engage in 
inappropriate conduct than other 
students would not satisfy the proposed 
regulation because the criteria would 
not be substantially related to achieving 
an important educational objective. See, 
e.g., Parents for Privacy v. Barr, 949 


F.3d 1210, 1228-29 (9th Cir. 2020) 
(rejecting Title IX claim because “‘[t]he 
use of facilities for their intended 
purpose, without more, does not 
constitute an act of harassment simply 
because a person is transgender’’); Doe 
v. Boyertown Sch. Dist., 897 F.3d 518, 
534 (3d Cir. 2018) (rejecting claim that 
a transgender student’s presence in sex- 
separate facilities violated cisgender 
students’ Title IX rights and 
distinguishing cases involving 
voyeurism and sexual harassment as not 
analogous). Moreover, nothing in Title 
IX precludes a school from taking 
nondiscriminatory steps to prevent 
misconduct and protect privacy for all 
students. 


Grade or Education Level 


The Department’s proposed regulation 
would require that sex-related eligibility 
criteria that would limit or deny a 
student’s eligibility to participate on a 
male or female team consistent with 
their gender identity must, for each 
grade or education level, be 
substantially related to the achievement 
of an important educational objective. 
This requirement would recognize that 
students of varying grades or education 
levels are not necessarily similarly 
situated with respect to the purposes of 
team participation, the harms resulting 
from exclusion from participation, their 
athletic skills development, other 
developmental factors, or their legal 
status as a minor or adult. Thus, any 
sex-related eligibility criteria must 
account for those factors that affect 
students in the particular grade or 
education level to which the criteria 
would apply. 

Although competition is an aspect of 
many team sports across grades and 
education levels, athletic teams offered 
by schools for students in earlier grades, 
including those in elementary and 
middle school, also present an 
important opportunity to introduce 
students to new activities for which 
little or no prior experience is required, 
acquire basic skills associated with a 
particular sport, and develop 
introductory skills related to physical 
fitness, leadership, and teamwork. See 
Kelsey Logan & Steven Cuff, Am. Acad. 
Pediatrics Council on Sports Med. & 
Fitness, Organized Sports for Children, 
Preadolescents, and Adolescents, 
Pediatrics (June 2019), hitps:// 
publications.aap.org/pediatrics/article/ 
143/6/e20190997/37135/Organized- 
Sports-for-Children-Preadolescents-and 
(associating participation in organized 
sports in childhood with long-term 
participation in organized sports, 
development of life skills, and a high 
level of physical fitness later in life). 
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Reinforcing this point, the Department’s 
review of the publicly available athletic 
association policies for all 50 States and 
the District of Columbia and Puerto Rico 
indicates that the overwhelming 
majority of State athletic associations do 
not regulate athletic competition 
between elementary school teams. 

Similarly, the Department’s review 
found that only about half of State 
athletic associations regulate athletic 
activities in middle school, and many of 
those that regulate make clear the 
mission of athletics in those grades is to 
encourage broad participation, basic 
skills development, and other aspects of 
student well-being. See, e.g., Wis. 
Interscholastic Athletic Ass’n, Middle 
Level Handbook (2022-23) at 2, https:// 
www.wiaawi.org/Portals/0/PDF/ 
Publications/jrhandbook. pdf (‘“The 
developmental characteristics of young 
adolescents should provide the 
foundation for the middle level athletic 
programs and philosophy. . . . 
Programs should promote behaviors that 
include cooperation, sportsmanship and 
personal improvement. Winning is not 
the primary goal of the program. . . . 
The program should be open to all 
young adolescents and provide a 
positive experience. All young 
adolescents should have the 
opportunity to participate, play and 
experience skill improvement.”’); Iowa 
High Sch. Athletic Ass’n, Junior High 
Sports Manual (2021-23) at 1, https:// 
www.iahsaa.org/wp-content/uploads/ 
2022/08/2021-23-Junior-High-Manual- 
8.17.22.pdf (‘The primary purpose of 
the junior high school athletic program 
is participation, with emphasis on the 
development of skills, sportsmanship, 
and citizenship of all students.’’); S.C. 
High Sch. League, 2022-23 Middle 
School Rules & Regulations at 1, https:// 
schsl.org/archives/7950 (‘‘The program 
must be justified on a basis of 
contribution to the desirable 
development of the participants. The 
welfare of the youth concerned is of 
greatest importance. All other needs and 
problems should be secondary.”’). 

One State athletic association 
explained, for example, that member 
schools’ goals for offering 
interscholastic athletic competition and 
activities for middle school students 
should encourage broad participation 
for students in middle school in 
recognition of the “great range of 
individual differences among boys and 
girls of this age (age; body build; 
interest; ability; experience; health, and 
the stages of physiological, emotional 
and social maturity).”” S.C. High Sch. 
League, 2022-23 Middle School Rules & 
Regulations at 1, https://schsl.org/ 
archives/7950. To that end, it directs 


schools to approach competition “from 
as broad a base as possible to offer 
experience to many boys and girls.’’ Id. 
The Department recognizes that 
recipients that offer male and female 
teams to students in early grades have 
a significant interest in providing all of 
their students an opportunity to gain 
foundational physical, emotional, 
academic, and interpersonal benefits, 
and other life skills associated with 
team sports participation regardless of 
sex. See Kelsey Logan & Steven Cuff, 
Am. Acad. Pediatrics Council on Sports 
Med. & Fitness, Organized Sports for 
Children, Preadolescents, and 
Adolescents, Pediatrics (June 2019) 
(describing the many benefits of youth 
participation, including children, 
preadolescents, and adolescents, in 
organized sports); Anne C. Fletcher et 
al., Structured Leisure Activities in 
Middle Childhood: Links to Well-Being, 
J. Community Psychology 31-6, 641-59 
(2003) (associating greater psychosocial 
development with participation in sport 
activities in elementary school). Barring 
students from participating on teams 
consistent with their gender identity 
may impede them from developing an 
interest in or aptitude for team sports or 
for athletic activity altogether, including 
into adulthood, resulting in negative 
health and well-being consequences and 
long-term loss of opportunity. See, e.g., 
Sandra D. Simpkins et al., Participating 
in Sport and Music Activities in 
Adolescence: The Role of Activity 
Participation and Motivational Beliefs 
During Elementary School, 39 J. Youth 
Adolescence 1368 (2009), https:// 
link.springer.com/article/10.1007/ 
s10964-009-9448-2 (concluding that 
elementary school children who did not 
participate in sports were unlikely to 
participate when they become 
adolescents); cf. A.M., 2022 WL 
2951430, at *11 (describing distress and 
other harms associated with prohibiting 
students from playing on a team 
consistent with their gender identity). 
Accordingly, the Department 
currently believes that there would be 
few, if any, sex-related eligibility criteria 
applicable to students in elementary 
school that could comply with the 
proposed regulation, and that it would 
be particularly difficult for a recipient to 
comply with the proposed regulation by 
excluding students immediately 
following elementary school from 
participating on male or female teams 
consistent with their gender identity. 
The Department welcomes comments 
on whether any sex-related eligibility 
criteria can comply with this proposed 
regulation when applied to students in 
these earlier grades and, if so, the types 
of criteria that may comply with the 


proposed regulation. The Department 
anticipates that at the high school and 
college level, schools’ application or 
adoption of sex-related eligibility 
criteria to ensure an important 
educational objective, such as fairness 
in competition in their athletic 
programs, may be more likely to satisfy 
the proposed regulation. 


Level of Competition 


The proposed regulation would 
specify that any sex-related criteria that 
would limit or deny a student’s 
eligibility to participate on a male or 
female team must be substantially 
related to achieving an important 
educational objective for each level of 
competition to which it applies. 

This aspect of the proposed regulation 
would recognize that school-based 
athletic team offerings vary widely 
across the United States. To the extent 
teams are offered for students at earlier 
grades and levels of education, many 
schools prioritize broad participation 
and teaching basic skills. These teams 
are often not highly selective, including 
“no-cut” teams that allow all students to 
join the team and participate, and rarely 
provide elite competition opportunities, 
as discussed above in Existing 
Approaches to Eligibility Criteria for 
Male and Female Teams. Some schools 
also offer teams at lower levels of 
competition that are designed to 
encourage broad participation and help 
students build basic skills (e.g., 
intramural, junior varsity, unified) that 
often permit all or most interested 
students to participate without an 
expectation of high-level competition 
(e.g., varsity). Other teams, more 
typically for older students who have 
advanced skills, including at many 
postsecondary institutions, are more 
selective and engage in elite 
competition. See generally NCAA, 
Overview, https://www.ncaa.org/sports/ 
2021/2/16/overview.aspx (last visited 
Mar. 29, 2023) (describing levels of 
intercollegiate competition for member 
colleges and universities). 

Some stakeholders urged the 
Department to develop regulations 
governing the participation of students 
on male or female teams consistent with 
their gender identity in a manner that 
accounts for different levels of 
competition. In a view expressed by 
some stakeholders, a one-size-fits-all 
policy approach would not be 
appropriate because athletic 
participation is organized differently at 
various levels of competition with some 
male and female teams open to all 
students and some that accommodate a 
larger roster of students with widely 
varying skill levels. Some stakeholders 
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also noted that at high levels of 
competition in high school, students 
may be competing with each other for 
limited scholarship and recruitment 
opportunities. Some stakeholders urged 
that it is appropriate for sex-related 
criteria that govern the participation of 
athletes consistent with gender identity 
to account for differences at these levels 
of competition. 

The Department is also aware of 
distinctions that national and 
international sport governing bodies 
draw among athletes at different levels 
of competition. In some cases, the 
criteria that these organizations require 
transgender athletes to meet to 
participate on a male or female team 
consistent with their gender identity 
differ based on the level of competition. 
As noted above, for example, USA 
Gymnastics permits transgender athletes 
to participate “without restriction” in 
all competition activities below the elite 
level. USA Gymnastics, Transgender & 
Non-Binary Athlete Inclusion Policy at 
2. Similarly, World Athletics, the 
international governing body for track 
and field events, has adopted 
regulations that apply only at the World 
Rankings competition level or to 
athletes who wish to have their 
performance at a lower competition 
level recognized as a World Record. 
World Athletics permits member 
federations to set their own regulations 
to determine eligibility to participate in 
lower level competitions consistent 
with an athlete’s gender identity. See 
World Athletics, Rule C3.5A—Eligibility 
Regulations for Transgender Athletes 
(Mar. 2023) (Rules 2.1 and 2.5), https:// 
www.worldathletics.org/about-iaaf/ 
documents/book-of-rules. 

In light of these examples, the 
Department proposes a standard that 
would specifically require a recipient 
that adopts or applies sex-related 
eligibility criteria for male and female 
teams to account for the level of 
competition at issue. As noted above, 
the Department expects sex-related 
eligibility criteria to be more common 
and more likely to satisfy the proposed 
regulation at higher grade levels, 
particularly high school and 
postsecondary levels. 

Sport 

The proposed regulation would 
specify that any sex-related criteria for 
eligibility to participate on a male or 
female team must be substantially 
related to achievement of an important 
educational objective for each sport to 
which it applies. This requirement is 
consistent with the Javits Amendment’s 
direction that the Title IX regulations 
include reasonable athletics provisions 


that “‘consider[] the nature of particular 
sports.’ Education Amendments of 1974 
section 844. 

The Department proposes this 
requirement because not all differences 
among students confer a competitive 
advantage or raise concerns about 
sports-related injury in every sport, and 
“(c]lassification on strict grounds of sex, 
without reference to actual skill 
differentials in particular sports, would 
merely echo ‘archaic and overbroad 
generalizations.’”’ Att’y Gen. v. Mass. 
Interscholastic Athletic Ass’n, 393 NE2d 
284, 293 (Mass. 1979) (citations omitted) 
(rejecting the athletic association’s 
argument that it was justified in 
imposing a complete ban on male 
athletes participating on female athletic 
teams because of an assertion of the 
male athletes’ competitive advantage in 
all sports); see also, e.g., Utah High Sch. 
Activities Ass’n, 2022 WL 3907182, at 
*8-9 (finding that challenged Utah law 
had a substantial likelihood of violating 
the State constitution because it 
“prevents all transgender girls from 
competing on all girls’ teams, regardless 
of any potentially relevant factors, such 
as. . . the nature of the particular 
sport” (emphasis in original)). 

School districts and postsecondary 
institutions offer a wide selection of 
sports (e.g., badminton, baseball, 
basketball, bowling, curling, football, 
golf, gymnastics, riflery, skiing, soccer, 
softball, swimming and diving, tennis, 
trap shooting, volleyball, water polo). 
See Nat’l Fed’n of State High Sch. 
Ass’ns, High School Athletics 
Participation Survey (2021-22), https:// 
www.nfhs.org/media/5989280/2021-22_ 
participation_survey.pdf. These and 
other sports that schools offer each have 
unique rules and prioritize varied skills 
and attributes. Likewise, students on 
any given team will typically vary 
significantly in skills, size, strength, and 
other attributes that may be relevant to 
their chosen sport or position within a 
sport. Thus, under the proposed 
regulation, any sex-related eligibility 
criteria for male or female teams that 
would limit or deny participation 
consistent with gender identity would 
need to be substantially related to 
achieving an important educational 
interest in relation to the particular 
sport to which the criteria apply. 
Overbroad generalizations that do not 
account for the nature of particular 
sports would not be sufficient to comply 
with the proposed regulation. 

The proposed regulation also would 
address issues raised in feedback the 
Department received from stakeholders 
who suggested that any regulations the 
Department might adopt should account 
for variations among sports. 


Stakeholders noted that outside the 
educational setting, national and 
international sport governing bodies set 
rules for participation and competition 
that differ by sport. As discussed above, 
the NCAA and the IOC have directed 
the entities that set rules for 
participation and competition in 
intercollegiate and international 
sporting events recognized by the NCAA 
and the IOC respectively to adopt a 
sport-specific approach for any sex- 
related eligibility criteria to participate 
on male or female teams consistent with 
gender identity. As the IOC explained, 
sport governing bodies must ensure that 
any sex-related eligibility criteria 
included in their policies ‘‘tak[e] into 
consideration the nature of each sport,” 
IOC Framework at 1, and account for 
any sport-specific competitive 
advantage or risk, id. at 4. The 
Department notes, however, that the 
proposed regulation would not 
necessarily require schools to adopt 
distinct eligibility criteria for each sport; 
rather, where sex-related criteria would 
limit or deny students’ eligibility to 
participate consistent with their gender 
identity, the criteria must satisfy the 
proposed regulation as applied to that 
sport. 

The proposed regulation would 
therefore provide that, in light of the 
variation among sports, a recipient that 
adopts or applies sex-related eligibility 
criteria for male or female teams must 
demonstrate that its criteria are 
substantially related to achievement of 
an important educational objective for 
the particular sport to which they apply. 


Harm Minimization Requirement 


Proposed 106.41(b)(2) would also 
require that, if a recipient adopts or 
applies sex-related criteria that would 
limit or deny students’ eligibility to 
participate on a male or female team 
consistent with their gender identity, it 
must do so in a way that minimizes 
harms to students whose opportunity to 
participate on a male or female team 
consistent with their gender identity 
would be limited or denied. 

As explained earlier in this preamble, 
Title IX generally prohibits a recipient 
from excluding students from an 
education program or activity on the 
basis of sex when the exclusion causes 
more than de minimis harm. When 
students are separated or treated 
differently based on sex, a recipient 
risks harming those students in a way 
that would ordinarily violate Title IX. 
See 34 CFR 106.31(b)(4) and (7) 
(providing that, ‘“‘[e]xcept as provided in 
this subpart, in providing any aid, 
benefit, or service to a student, a 
recipient shall not, on the basis of sex 
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. . . [s]ubject any person to separate or 
different rules of behavior, sanctions, or 
other treatment. . . [or] [o]therwise 
limit any person in the enjoyment of 
any right, privilege, advantage, or 
opportunity’); see also, e.g., Grimm, 972 
F.3d at 617 (recognizing that school’s 
imposition of different rules on 
transgender students than other 
students in their use of school facilities 
was “‘sufficient to constitute harm under 
Title IX’’). But see Adams, 57 F.4th at 
814-15 (holding school district policy 
that excludes transgender students from 
restrooms that correspond to their 
gender identity does not violate Title IX 
regulations because of the language of 
34 CFR 106.33). The July 2022 NPRM 
proposed amendments to the 
Department’s Title IX regulations that 
would clarify that a recipient must not 
separate or treat students differently in 
a manner that discriminates on the basis 
of sex by subjecting a person to more 
than de minimis harm unless otherwise 
permitted by Title IX or the 
Department’s Title IX regulations. 87 FR 
41534-37. Those proposed amendments 
would further clarify that a policy or 
practice that prevents a person from 
participating in an education program or 
activity consistent with their gender 
identity subjects a person to more than 
de minimis harm on the basis of sex. Id. 

Consistent with the Javits 
Amendment, the Department’s Title IX 
regulations have taken a different 
approach in the athletics context, 
permitting a recipient to offer male and 
female athletic teams to promote equal 
opportunity for all athletes, even though 
some harm may be caused when a 
recipient offers sex-separate athletic 
teams. In particular, current § 106.41(b), 
in place since 1975, permits a recipient 
to offer male and female athletic teams 
under certain circumstances, and such 
teams may in those circumstances 
exclude some students on the basis of 
sex. This longstanding requirement 
reflects the Department’s recognition 
that a recipient’s provision of male and 
female teams can advance rather than 
undermine overall equal opportunity in 
the unique context of athletics by 
creating meaningful participation 
opportunities that were historically 
lacking for women and girls. See 1979 
Policy Interpretation, 44 FR 71421 (“If 
women athletes, as a class, are receiving 
opportunities and benefits equal to 
those of male athletes, individuals 
within the class should be protected 
thereby.”’). 

The Department also recognizes that 
overall equal opportunity does not 
require identical programs for male and 
female athletes, id. at 71421—22, and 
thus a recipient may, and has always 


been permitted to, deny students the 
opportunity to participate on a 
particular male or female team based on 
sex under certain circumstances. For 
example, a recipient may, in some 
circumstances, offer a volleyball team 
for girls but not boys, and a boy who 
would like to play on the school’s 
volleyball team may not be able to do 

so for reasons discussed above. But the 
permissibility of sex-separate teams 
does not exempt a recipient from its 
responsibility not to otherwise 
discriminate based on sex when offering 
opportunities to participate on those 
teams. 


A school policy of separating students 
on the basis of particular reproductive 
or other sex-based characteristics, see, 
e.g., B.P.J., 2023 WL 111875, at *2 
(evaluating West Virginia’s 
classification of students based on 
“reproductive biology and genetics at 
birth’’), will not materially harm the 
vast majority of students, as those sex- 
related criteria permit them to 
participate on athletic teams consistent 
with their gender identity. But when 
sex-related criteriaLGB do limit or deny 
a student’s eligibility to participate on a 
male or female athletic team consistent 
with their gender identity, the student is 
subjected to harms based on sex that are 
distinct from the harms otherwise 
permitted under the Department’s 
longstanding athletics regulation (e.g., a 
girl who is not selected for the girls’ 
soccer team based on her athletic skills 
or a boy who is not eligible to play on 
the girls’ volleyball team when the 
recipient does not offer a boys’ or 
coeducational volleyball team). Criteria 
that limit or deny students’ eligibility to 
participate in sports consistent with 
their gender identity can force 
individual students to disclose that they 
are transgender, which can be 
“extremely traumatic” and “undermine 
[a student’s] social transition,” A.M., 
2022 WL 2951430, at *11—-12; subject 
them to “‘embarrassment, harassment, 
and invasion of privacy through having 
to verify [their] sex,’’ Hecox, 479 F. 
Supp. 3d at 987; and can communicate 
disapproval of transgender students, 
“which the Constitution prohibits” in 
the context of public schools, Hecox, 
479 F. Supp. 3d at 987 (citing Lawrence 
v. Texas, 539 U.S. 558, 582-83 (2003)). 
Further, such sex-related exclusion 
leaves affected students with no viable 
opportunity to participate in athletics if 
the only other option is to participate on 
a team that does not align with their 
gender identity. Hecox, 479 F. Supp. 3d 
at 977 (citing evidence that, for 
transgender students, participating on a 
team that is inconsistent with their 


gender identity is equivalent to 
medically harmful gender identity 
conversion efforts). 

The current regulations, however, do 
not expressly address these distinct 
harms caused by sex-related criteria that 
limit or deny students’ eligibility to 
participate on male or female teams 
consistent with their gender identity. 
Proposed § 106.41(b)(2) would account 
for such harms by requiring that such 
criteria be adopted and applied in a way 
that minimizes the harms caused to 
those students. As a result, even sex- 
related criteria that are substantially 
related to the achievement of an 
important educational objective would 
violate proposed § 106.41(b)(2) if the 
recipient can reasonably adopt or apply 
alternative criteria that would be a less 
harmful means of achieving the 
recipient’s important educational 
objective. For example, a recipient 
might adopt sex-related criteria that 
require documentation of student- 
athletes’ gender identity based on its 
interest in providing, consistent with 
Title IX, equal athletic opportunity on 
male and female teams under 
§ 106.41(c). Under proposed 
§ 106.41(b)(2), the recipient would need 
to design those criteria to minimize the 
potential harms imposed on affected 
students (e.g., difficulty of obtaining 
documentation, risk of invasion of 
privacy or disclosure of confidential 
information). If the recipient can 
reasonably adopt or apply alternative 
criteria that cause less harm and still 
achieve its important educational 
objective, the recipient would not be 
permitted to adopt the more harmful 
criteria. 

In sum, the proposed regulation 
would preclude a recipient from 
implementing sex-based classifications 
more broadly than is necessary to 
implement the statute’s underlying 
goals, consistent with Title IX’s 
guarantee that “‘[n]o person in the 
United States” shall be subject to 
prohibited discrimination on the basis 
of sex. 20 U.S.C. 1681(a) (emphasis 
added). Proposed § 106.41(b)(2) would 
thus provide recipients greater clarity 
on how to comply with Title IX’s 
nondiscrimination obligation if 
recipients adopt or apply sex-related 
criteria that would limit or deny a 
student’s eligibility to participate on 
male or female athletic teams consistent 
with their gender identity. 


Directed Questions 


The Department continues to consider 
how its Title IX regulations should 
clarify the permissibility of sex-related 
criteria that would limit or deny a 
student’s eligibility to participate on a 
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male or female athletic team consistent 
with their gender identity. The 
Department therefore specifically 
invites further public comment on: 

a. Whether any alternative approaches 
to the Department’s proposed regulation 
would better align with Title IX’s 
requirement for a recipient to provide 
equal athletic opportunity regardless of 
sex in the recipient’s athletic program as 
a whole; 

b. What educational objectives are 
sufficiently important to justify a 
recipient imposing sex-related criteria 
that would limit or deny a student’s 
eligibility to participate on a male or 
female athletic team consistent with 
their gender identity and whether those 
objectives should be specified in the 
regulatory text; 

c. Whether and how the permissibility 
of particular sex-related eligibility 
criteria should differ depending on the 
sport, level of competition, grade or 
education level, or other considerations; 

d. Whether any sex-related eligibility 
criteria can meet the standard set out in 
the proposed regulation when applied 
to students in earlier grades, and, if so, 
the type of criteria that may meet the 
proposed standard for those grades; 

e. How a recipient can minimize 
harms to students whose eligibility to 
participate on a male or female athletic 
team consistent with their gender 
identity is limited or denied by the 
recipient’s adoption or application of 
sex-related criteria; and 

f. Whether regulatory text in addition 
to the text in the proposed regulation is 
needed to provide recipients with 
sufficient clarity on how to comply with 
Title IX’s prohibition on sex 
discrimination, including gender 
identity discrimination, in the context 
of male and female athletic teams, 
consistent with the principles and 
concerns identified in the discussion of 
proposed § 106.41(b)(2). 


Regulatory Impact Analysis (RIA) 


Under Executive Order 12866,12 the 
Office of Management and Budget 
(OMB) must determine whether this 
regulatory action is ‘“‘significant’’ and, 
therefore, subject to the requirements of 
the Executive order and subject to 
review by OMB. Section 3(f) of 
Executive Order 12866 defines a 
“significant regulatory action” as an 
action likely to result in a rule that 
may— 

(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect a sector of the economy, 


12 Executive Order on Regulatory Planning and 
Review, Exec. Order No. 12866, 58 FR 51735 (Oct. 
4, 1993). 


productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities in a material way (also 
referred to as an “economically 
significant’ rule); 

(2) Create serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impacts of entitlement grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
stated in the Executive order. 

This proposed action is “significant 
and, therefore, subject to review by 
OMB under section 3(f)(4) of Executive 
Order 12866. The Department has 
assessed the potential costs and 
benefits, both quantitative and 
qualitative, of this proposed regulatory 
action and has determined that the 
benefits would justify the costs. 

The Department has also reviewed 
this proposed regulation under 
Executive Order 13563,13 which 
supplements and explicitly reaffirms the 
principles, structures, and definitions 
governing regulatory review established 
in Executive Order 12866. To the extent 
permitted by law, Executive Order 
13563 requires that an agency— 

(1) Propose or adopt regulations only 
on a reasoned determination that their 
benefits justify their costs (recognizing 
that some benefits and costs are difficult 
to quantify); 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives and 
taking into account—among other things 
and to the extent practicable—the costs 
of cumulative regulations; 

(3) In choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity); 

(4) To the extent feasible, specify 
performance objectives, rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

(5) Identify and assess available 
alternatives to direct regulation, 
including economic incentives—such as 
user fees or marketable permits—to 
encourage the desired behavior, or 
provide information that enables the 
public to make choices. 


” 


13 Executive Order on Improving Regulation and 
Regulatory Review, Exec. Order No. 13563, 76 FR 
3821 (Jan. 18, 2011), https://www.govinfo.gov/ 
content/pkg/FR-2011-01-21/pdf/2011-1385.pdf. 


Executive Order 13563 also requires 
an agency ‘‘to use the best available 
techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible.” The Office of 
Information and Regulatory Affairs of 
OMB has emphasized that these 
techniques may include “identifying 
changing future compliance costs that 
might result from technological 
innovation or anticipated behavioral 
changes.” 

Pursuant to Executive Order 13563, 
the Department believes that the 
benefits of this proposed regulation 
justify its costs. In choosing among 
alternative regulatory approaches, the 
Department selected the approach that 
maximizes net benefits. Based on the 
analysis that follows, the Department 
believes that the proposed regulation is 
consistent with the principles in 
Executive Order 13563. 

The Department also has 
preliminarily determined that this 
regulatory action would not unduly 
interfere with State, local, or Tribal 
governments in the exercise of their 
governmental functions. 

This RIA discusses the need for 
regulatory action, the potential costs 
and benefits, assumptions, limitations, 
and data sources, as well as regulatory 
alternatives considered. 


1. Need for Regulatory Action 


In 2021, the President directed the 
Department in both Executive Order 
13988 14 and Executive Order 14021 15 
to review its current regulations 
implementing Title IX for consistency 
with Title IX’s statutory prohibition on 
sex discrimination by a recipient of 
Federal financial assistance in its 
education program or activity. 
Consistent with those Executive orders, 
the Department reviewed the current 
regulations based on Federal case law, 
its experience in enforcement, and 
feedback received by OCR from 
stakeholders, including during the June 
2021 Title IX Public Hearing and 
listening sessions. Over 280 students, 
parents, teachers, faculty members, 
school staff, administrators, and other 
members of the public provided live 
comments during the June 2021 Title IX 
Public Hearing, and OCR also received 
over 30,000 written comments in 
connection with the hearing. In 


14 Executive Order on Preventing and Combating 
Discrimination on the Basis of Gender Identity or 
Sexual Orientation, Exec. Order No. 13988, 86 FR 
7023 (Jan. 25, 2021). 

15 Executive Order on Guaranteeing an 
Educational Environment Free from Discrimination 
on the Basis of Sex, Including Sexual Orientation 
and Gender Identity, Exec. Order No. 14021, 86 FR 
13803 (Mar. 11, 2021). 
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addition, OCR conducted listening 
sessions with stakeholders expressing a 
variety of views, including individuals 
and organizations focused on Title IX 
and athletics. Among these stakeholders 
were athletic associations; student- 
athletes; parents; organizations 
representing elementary schools, 
secondary schools, and postsecondary 
institutions (or institutions of higher 
education (IHEs)); organizations 
representing teachers, administrators, 
parents, and current and former student- 
athletes; attorneys representing students 
and schools; State officials; Title Ix 
Coordinators and other school 
administrators; and individuals who 
provide Title IX training to schools. 

Based on this review, the Department 
proposes amending its regulations to set 
out a standard that would govern a 
recipient’s adoption or application of 
sex-related criteria that would limit or 
deny a student’s eligibility to participate 
on a male or female athletic team 
consistent with their gender identity. 
The Department received feedback from 
many stakeholders during the June 2021 
Title IX Public Hearing and listening 
sessions and through correspondence 
asking the Department to clarify Title 
IX’s application to students’ eligibility 
to participate on male or female athletic 
teams and urging adoption of a variety 
of positions. 

The Department proposes amending 
its Title IX regulations to address 
stakeholder concerns and anticipates 
that the proposed regulation would 
result in many benefits to recipients, 
students, employees, and others, 
including by providing clarity to help 
ensure compliance with Title IX’s 
nondiscrimination requirement by 
recipients that seek to adopt or apply 
sex-related criteria to determine student 
eligibility to participate on male or 
female teams consistent with their 
gender identity. 


2. Discussion of Costs, Benefits, and 
Transfers 


The Department has analyzed the 
costs and benefits of complying with the 
proposed regulation. Although many of 
the associated costs and benefits are not 
readily quantifiable, the Department 
believes that the benefits derived from 
the proposed regulation would 
outweigh the associated costs. The 
Department acknowledges the interest 
of some stakeholders in preserving 
certain recipients’ current athletic-team 
policies and procedures regarding sex- 
related eligibility criteria and in 
avoiding potential additional costs to 
comply with the proposed regulation. 
However, the Department believes the 
current regulations are not sufficiently 


clear to ensure Title IX’s 
nondiscrimination requirement is 
fulfilled if a recipient adopts or applies 
sex-related criteria that would limit or 
deny students’ eligibility to participate 
on male or female athletic teams 
consistent with their gender identity. 
The Department expects that a primary 
benefit of the proposed regulation 
would be to provide greater clarity to 
recipients and other stakeholders about 
the standard that a recipient must meet 
under Title IX if it adopts or applies sex- 
related criteria that would limit or deny 
a student’s eligibility to participate on a 
male or female athletic team consistent 
with their gender identity and, as a 
result, to protect students’ equal 
opportunity to participate on male and 
female teams consistent with Title IX. 

Title IX applies to approximately 
18,000 local education agencies (LEAs) 
and over 6,000 IHEs. Due to the number 
of affected entities, the variation in 
likely responses, and the limited 
information available about current 
practices, the Department is not able to 
precisely estimate the likely costs, 
benefits, and other effects of the 
proposed regulation. The Department 
specifically invites public comment on 
data sources that would provide 
additional information on the issues 
that are the subject of this Athletics 
NPRM, information regarding the 
number of recipients operating male or 
female teams in intramural or club 
sports, and time estimates for the 
activities described in the Developing 
the Model (Section 2.B.2) discussion of 
the RIA, disaggregated by type of 
recipient. Despite these limitations and 
based on the best available evidence as 
discussed below, the Department 
estimates that this proposed regulation 
would result in a net cost to recipients 
of between $23.4 million to $24.4 
million over 10 years. 

The assumptions, data, methodology, 
and other relevant materials, as 
applicable, on which the Department 
relied in developing its estimates are 
described throughout this RIA. 


2.A. Benefits of the Proposed Regulation 


The Department believes that the 
proposed regulation would provide 
numerous important benefits but also 
recognizes that it is not able to quantify 
these benefits at this time. Despite the 
lack of quantitative data available, 
however, it is the Department’s current 
view that the benefits are substantial 
and far outweigh the estimated costs of 
the proposed regulation. 

In particular, the Department’s 
current view is that the proposed 
regulation would benefit educational 
institutions and their students and 


applicants for admission by providing 
greater clarity about the standard a 
recipient must meet if it adopts or 
applies sex-related criteria that would 
limit or deny a student’s eligibility to 
participate on a male or female athletic 
team consistent with their gender 
identity. The Department expects that 
the clarity provided by the proposed 
regulation would reduce the likelihood 
of sex discrimination in students’ 
opportunities to participate on male or 
female teams offered by a recipient. By 
reducing the sex discrimination 
resulting from confusion surrounding 
the permissibility of sex-related 
eligibility criteria, it is the Department’s 
view that the proposed regulation 
would produce a demonstrable benefit 
for educational institutions and their 
students. The Department anticipates 
these benefits would be realized by 
helping protect students’ equal 
opportunity to participate on male and 
female teams consistent with Title Ix, 
along with the associated health and 
other benefits to students who are able 
to participate as a result of the proposed 
regulation’s clarity on Title IX’s 
requirements. The Department further 
anticipates that the proposed regulation 
would benefit recipients by helping 
recipients understand their obligations, 
thereby supporting their efforts to 
provide equal athletic opportunity 
regardless of sex in their athletic 
programs, as Title IX requires. 

Youth participation in athletics is 
associated with many physical, 
emotional, academic, and interpersonal 
benefits for students, including 
increased cognitive performance and 
creativity, improved educational and 
occupational skills, higher academic 
performance and likelihood of 
graduation from a 4-year college, 
improved mental health, and improved 
cardiovascular and muscle fitness, as 
well as reduced risk of cancer and 
diabetes, and has the potential to help 
students develop traits that benefit them 
in school and throughout life, including 
teamwork, discipline, resilience, 
leadership, confidence, social skills, and 
physical fitness. See President’s Council 
on Sports, Fitness & Nutrition Sci. Bd., 
Benefits of Youth Sports (Sept. 17, 
2020), https://health.gov/sites/default/ 
files/2020-09/YSS_Report_OnePager_ 
2020-08-31 _web.pdf. 

There is also evidence suggesting that 
allowing transgender children to 
socially transition (i.e., present 
themselves in everyday life consistent 
with their gender identity) is associated 
with positive mental health outcomes 
for those children. Kristina Olson et al., 
Mental Health of Transgender Children 
Who Are Supported in Their Identities, 
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137 Pediatrics 3 (March 2016), hittps:// 
publications.aap.org/pediatrics/article/ 
137/3/€20153223/81409/Mental-Health- 
of-Transgender-Children-Who-Are. 
Ensuring that transgender students have 
the opportunity to participate on male 
or female teams consistent with their 
gender identity can be part of a 
transgender student’s social transition 
and is thus a crucial benefit to those 
students’ health and well-being. 

In addition, though the data 
quantifying the economic impacts of sex 
discrimination are limited, the 
Department recognizes that sex 
discrimination causes harm to students, 
including when such discrimination 
results in students being limited in or 
excluded from the opportunity to 
participate in athletics consistent with 
their gender identity and thereby 
effectively deprived of the many 
positive benefits of participation in team 
sports. See, e.g., Hecox, 479 F. Supp. 3d 
at 987 (finding State law caused harm in 
that it would deny a transgender woman 
the opportunity to participate on 
women’s team and subject her to the 
State’s moral disapproval of her 
identity); Utah High Sch. Activities 
Ass’n, 2022 WL 3907182, at *9 (finding 
immediate harm caused by State law 
banning transgender girls from 
participating in sports consistent with 
their gender identity). 


2.B. Costs of the Proposed Regulation 


The analysis below reviews the 
Department’s data sources, describes the 
model used for estimating the likely 
costs associated with the proposed 
regulation, and sets out those estimated 
costs. The costs described below are not 
intended to reflect the exact burden on 
any given recipient, but instead 
intended to reflect an average burden 
across all recipients. Specific entities 
may experience higher or lower costs 
than those estimated below as a result 
of this proposed regulation. Due to 
limited quantitative data, the 
Department emphasizes that the 
monetary estimates reflect only the 
likely costs of this proposed regulatory 
action and do not seek to quantify, in 
monetary terms, the costs of sex 
discrimination. There are limited data 
quantifying the economic impacts of sex 
discrimination in athletics, and the 
Department invites comment on 
suggestions for any data sources that 
would provide additional information. 


2.B.1. Establishing a Baseline 


As an initial matter, the analysis that 
follows separately discusses the effects 
of the proposed regulation on 
elementary and secondary education 
(ESE) entities and postsecondary 


education or IHE entities. For purposes 
of this analysis, ESE and IHE entities 
include educational institutions as well 
as other entities, such as national 
athletic associations and sport 
governing bodies, that are involved in 
the adoption or application of sex- 
related eligibility criteria for students 
participating on a recipient’s male or 
female athletic teams. The Department 
analyzes the costs associated with the 
proposed regulation separately for ESE 
and IHE entities and views this as the 
best approach for cost analysis because 
ESE and JHE entities are organized and 
operate differently, and the costs the 
proposed regulation would impose on 
recipients are distinct at these levels, as 
explained below. 

Athletic competition and its 
governance vary between the ESE and 
IHE contexts, with most ESE 
interscholastic competition governed by 
State-specific athletic associations, 
while much intercollegiate competition 
in the United States occurs under the 
auspices of only a handful of athletic 
associations, the largest of which is the 
NCAA. Under the proposed regulation, 
a recipient would be permitted to adopt 
or apply sex-related eligibility criteria 
that would limit or deny a student’s 
eligibility to participate on a male or 
female athletic team consistent with 
their gender identity if those criteria, for 
each sport, level of competition, and 
grade or education level (i) are 
substantially related to the achievement 
of an important educational objective, 
and (ii) minimize harms to students 
whose opportunity to participate on a 
male or female team consistent with 
their gender identity would be limited 
or denied. The Department anticipates 
that the costs associated with 
implementing the proposed regulation— 
such as reviewing, adopting, and 
implementing policies, and training 
staff—would best align according to 
whether an entity is an ESE or IHE 
entity. 

With respect to ESE entities, the 
Department anticipates that the same 
entities (e.g., LEAs, State education 
associations, and State athletic 
associations) would generally review 
and respond to the regulation for 
elementary school, middle school, and 
high school, and, in doing so, would 
likely address the full range of affected 
students in any subsequent review or 
revision of policies. For this reason, the 
Department projects costs for ESE 
entities in one category, even though an 
entity may opt to adopt or apply 
different eligibility criteria for sex- 
separate teams in high school, for 
example, than for students in 
elementary school and middle school. 


To separate these entities into different 
categories for the purpose of projecting 
costs would unduly confound estimates. 
For example, there are not separate 
burdens associated with the time and 
effort an LEA athletic director may 
spend reading and understanding the 
regulation’s application to all students 
in the LEA. Instead, the athletic director 
would likely read and understand the 
regulation in its entirety. That LEA 
athletic director would then develop 
policies and practices that comply with 
the regulation, possibly differentiating 
sex-related eligibility criteria for male 
and female teams for different sports, 
levels of competition, and grades or 
education levels, while ensuring that 
the criteria minimize harms to students. 
Similarly, the Department anticipates 
that a State athletic association with 
membership comprised of LEAs that 
serve students in grades pre-K through 
12 would review the regulation as a 
whole and set policies for its member 
entities’ participation in interscholastic 
competition that align with the 
regulatory requirements. 

In light of these factors, the 
Department believes it is reasonable to 
project costs by dividing the cost 
analyses between ESE and JHE entities. 
The Department notes that, in light of 
how athletic competition is structured 
at both the ESE and IHE levels, some 
entities that would not otherwise be 
subject to the proposed regulation may 
nonetheless be affected by its 
promulgation as a result of actions by 
third parties. As noted above, most 
athletic competition is organized by 
State athletic associations at the ESE 
level or under the auspices of the NCAA 
or similar national athletic associations 
at the IHE level. It is possible that a 
State athletic association or relevant 
governing body would require all of its 
members, including a private high 
school, to comply with eligibility and 
participation criteria that the association 
sets. The Department thus 
acknowledges that the implementation 
of the proposed regulation by these 
athletic associations may indirectly 
affect entities that are not directly 
subject to the proposed regulation. The 
Department does not currently have 
sufficient data to estimate the likelihood 
of these effects or their impact and seeks 
specific public comment on these 
issues. 


Athletic Competition in ESE Entities 


In the 2020-2021 school year, 
according to data from the National 
Center on Education Statistics, there 
were 18,259 LEAs in the United States 
with either a nonzero enrollment or at 
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least one operational school.16 Of the 
18,083 LEAs for which the Department 
has data on the relevant variables,17 
4,383 do not serve students in grades 9 
through 12. Many of these are single 
school LEAs, such as charter schools. 
The Department assumes that these 
LEAs will continue to serve only 
students in elementary or middle school 
moving forward. Of the remaining LEAs, 
1,268 only serve students in grades 9 
through 12. Most LEAs (11,661) serve 
students in pre-kindergarten or 
kindergarten through 12th grade. 

The Department generally assumes 
that, to the extent LEAs offer separate 
male and female intramural athletic 
teams, they generally establish 
eligibility criteria for participation on 
those teams at the LEA level even if the 
policies differ by sport, level of 
competition, or grade or education level. 

For interscholastic athletic 
competition, eligibility is generally 
governed by State-specific athletic 
associations. The Department reviewed 
existing, publicly available State athletic 
associations’ policies on sex-related 
eligibility criteria for students’ 
participation on male or female teams 
for each of the 50 States, Puerto Rico, 
and the District of Columbia.1® This 
review was conducted for the purpose 
of informing this Athletics NPRM; the 
Department has not evaluated these 
policies to determine whether they 
would comply with the proposed 
regulation or current statutory or 
regulatory Title IX requirements. The 
Department observed that State athletic 
association policies range from those 
that allow all students to participate on 
male or female athletic teams consistent 
with their gender identity to those that 
categorically exclude transgender 
students from participating on male or 
female athletic teams consistent with 
their gender identity. The Department 
further observed additional variation 


16 In the 2020-2021 school year, 91 ESE entities 
had nonzero enrollments and zero operational 
schools. For purposes of this analysis, the 
Department assumes these entities operate like 
other LEAs, although several appear to be regional 
education services agencies or intermediate school 
districts where the named entity itself, while 
enrolling students, may not directly provide 
education to students. In that same year, 531 ESE 
entities had operational schools either with zero 
enrollment or no enrollment data available. A 
number of these entities are charter schools that 
may have been in the process of opening or closing, 
and it is unclear whether they will serve students 
in future years. Inclusion of these two groups of 
entities will likely result in an over-estimate of the 
potential costs of the proposed regulation. 

17 This total excludes one LEA providing only 
adult education services and 68 LEAs serving only 
ungraded students. 

18 The Department notes that State athletic 
association policies on this topic continue to be 
updated. 


among State athletic association policies 
that establish some criteria for 
determining when a student is eligible 
to participate on a specific male or 
female athletic team consistent with 
their gender identity. For example: 

e Approximately 20 percent of State 
athletic association policies currently 
allow students to participate on male or 
female athletic teams consistent with 
their gender identity without 
establishing additional criteria or 
eligibility requirements beyond those 
that apply to all student-athletes, such 
as attendance or academic achievement. 

e Approximately 25 percent of State 
athletic associations generally permit 
participation consistent with students’ 
gender identity and have established 
some criteria or eligibility requirements 
for participation, such as various types 
of documentation (examples include a 
written statement from the student, their 
parent or guardian, health care or 
treatment provider, a community 
member or teacher identifying the 
student’s consistent gender identity). 

e Approximately 20 percent of State 
athletic associations require students 
who wish to participate consistent with 
their gender identity to meet additional 
criteria prior to participation. Of those 
athletic associations that impose 
additional requirements, the vast 
majority (approximately three-quarters 
of this group) adopted different policies 
for male and female teams—many of 
which require transgender girls to 
satisfy additional criteria prior to 
participating on a female team 
consistent with their gender identity. 

e The remaining State athletic 
associations have adopted a range of 
policies imposing criteria that severely 
limit most or all transgender students 
from participating on male or female 
athletic teams consistent with their 
gender identity. 

In addition to variations among State 
athletic associations regarding the 
criteria for participation on male or 
female athletic teams, the Department 
observed variations among State athletic 
associations regarding the eligibility 
decision process for participation on 
male or female athletic teams. In nearly 
half of States, athletic association 
policies leave decisions regarding 
eligibility to the school or to the school 
and the student-athlete. In 
approximately 30 percent of States, the 
athletic association is involved in 
determining eligibility, either alone or 
in conjunction with the school. 

In general, the Department found that 
State athletic association policies are 
silent on the issue of students in 
elementary school. With respect to 
middle school, the Department found 


that about half of State athletic 
associations regulate athletic 
competition at that level, but only 
approximately 35 percent of State 
athletic associations have policies 
addressing those students’ participation 
in athletic competition consistent with 
their gender identity. The remaining 
State athletic associations are either 
silent on this issue or explicitly defer to 
the school or LEA for policies affecting 
students in middle school. 

The Department notes that most 
States do not have laws prescribing sex- 
related eligibility criteria for recipients’ 
male and female athletic teams. The 
Department also notes that at least two 
States have enacted laws or regulations 
requiring LEAs to allow ESE students to 
participate in athletics consistent with 
their gender identity. Twenty States 
have enacted laws that, to varying 
degrees, explicitly require that student- 
athletes participate on male or female 
athletic teams consistent with their sex 
assigned at birth. The Department 
anticipates athletic associations in some 
States may adopt policies that align 
with State law before the Department 
promulgates its final regulation. The 
Department further notes that some 
State laws are currently subject to 
litigation that may affect their continued 
applicability. See, e.g., B.P.J., No. 23- 
1078 (4th Cir. Feb. 22, 2023) (staying the 
district court’s dissolution of 
preliminary injunction barring 
enforcement against plaintiff of West 
Virginia law requiring students to 
participate on athletic teams consistent 
with “biological sex’’ pending appeal); 
Hecox, 479 F. Supp. 3d at 978-85 
(granting preliminary injunction barring 
implementation of Idaho law that 
excludes transgender girls and women 
from participating in athletics consistent 
with their gender identity based on 
strong likelihood the law violates the 
Equal Protection Clause); Barrett v. 
State, Cause No. DV—21—581B (Mont. 
18th Jud. Dist. Sept. 14, 2022) (finding 
Montana law that restricts participation 
of transgender students in public 
institutions’ athletic programs violates 
State constitution by infringing on 
public university’s “authority to oversee 
student groups and activities”), appeal 
docketed, No. DA 22—0586 (Mont. Oct. 
13, 2022); Utah High Sch. Activities 
Ass’n, 2022 WL 3907182, at *1, *9 
(granting preliminary injunction to 
enjoin enforcement of Utah law that 
“effectively bans transgender girls from 
competing in pre-college school-related 
girls sports,” based on strong likelihood 
the law violates the State constitution). 

In the absence of the clarity that the 
proposed regulation would provide, the 
Department assumes that States, LEAs, 
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schools, and State athletic associations 
would continue to implement varying 
policies for students in elementary and 
secondary education, with a small 
subset adopting criteria that would not 
limit or deny the participation of 
transgender students on male or female 
athletic teams consistent with their 
gender identity and a small subset 
adopting criteria that would 
substantially limit or deny transgender 
students from participating on male or 
female athletic teams consistent with 
their gender identity. The Department 
also assumes that almost all of the 
remaining States (approximately half) 
would have policies that establish 
minimal criteria for the participation of 


transgender students in high school 
athletics consistent with their gender 
identity (e.g., a written statement from 
the student or someone on their behalf 
confirming the student’s consistent 
gender identity). The Department seeks 
specific public comment on the 
reasonableness of this assumption. 


Athletic Competition in IHE Entities 


In the 2020-2021 school year, 
according to data from the National 
Center on Education Statistics, there 
were 6,045 IHEs participating in 
programs under Title IV of the Higher 
Education Act of 1965, 20 U.S.C. 1001 
et seq. (1965), such as Loans, Federal 
Work Study, and Pell grants. Except as 
described above, the Department 


assumes this represents the universe of 
potentially impacted IHE entities. Of 
those, 1,689 IHEs offered an educational 
program that was less than 2 years in 
duration (i.e., below the associate’s 
level), 1,602 offered a program of at least 
2 but less than 4 years, and 2,754 
offered a program of 4 or more years. In 
total, these institutions enrolled 
approximately 14.8 million full-time 
equivalent (FTE) students in fall 2020. 
Approximately 1 percent of students 
attended less-than-2-year IHEs, 
approximately 20 percent attended 2- to 
4-year institutions, and approximately 
79 percent attended at least 4-year 
institutions (hereinafter referred to as 
“4-year institutions’’). 


TABLE 1—INSTITUTIONS OF HIGHER EDUCATION BY LEVEL OF INSTITUTIONS AND ENROLLMENT, FALL 2020 


Total fall % of total Average fall 
Level of institution Muiber of FTE fall FTE FTE 
enrollment enrollment enrollment 
LeSS-than-2-Y Gale -feeeiiiceccdccctisee den clacaledevetatea cua cieessaentededarchadeciacabeenienacadceatesasvees 1,689 228,448 1 138 
2- to 4-Year .......... 1,602 2,905,048 20 1,843 
4 or more Years 2,754 11,617,659 79 4,317 
TOtAl seouvoveses newt neetoua ees cneweeineeie hee uacubeanesieeatanawnedta be donsieaetben tan Meettes 6,045 14,751,155 100 2,490 


In general, the Department assumes 
that less-than-2-year institutions, which 
include many trade and technical 
programs (e.g., cosmetology, HVAC 
repair, dental assistant) do not engage in 
interscholastic athletic competition or 
operate intramural athletic programs. 
The Department seeks specific public 
comment on the extent to which less- 
than-2-year IHEs would be impacted by 
the proposed regulation. 

The Department generally assumes 
that approximately 50 percent of 2- to 4- 


year IHEs operate intramural teams, 
some or all of which are male or female 
teams, and that the IHEs establish 
policies governing those programs. 
For intercollegiate athletic 
competition, eligibility is generally 
governed by national athletic 
associations, as described above. For 
purposes of this analysis, the 
Department assumes that each athletic 
association independently adopts and 
applies criteria to determine the 
eligibility of students to participate on 


male or female teams consistent with 
their gender identity. The Department 
annually collects data on whether IHEs 
are members of such associations. Of the 
3,989 IHEs for which the Department 
has data,19 1,986 were members of a 
national athletic association in the 
2020-2021 school year. Of those IHEs, 
1,526 were 4-year institutions and 460 
were 2- to 4-year institutions. 


TABLE 2—SELECTED CHARACTERISTICS BY NATIONAL ATHLETIC ASSOCIATION MEMBERSHIP AND LEVEL OF INSTITUTION, 


FALL 2020 


Level of institution 


Member of 
National Athletic Association 


Not a member of 
National Athletic Association 


Average Average 
Number enrollment Number enrollment 
2- to 4-Year IHE 460 3,223 830 1,641 
A-YOar WHE ou... .eccccccccccccccssssceeeeeceecseneeeeeesceseeeeeeeeeecseeaeeeeeeeseseaeeeeeeecseeseeeeeeeess 1,526 6,440 1,173 1,542 
HOLA sce vecdccetiaace 0%. sasate sacs se nevooesiacaresecoeteuaiastaaseeBiagiaseidecaavnectasabeveratetns sedate 1,986 5,695 2,003 1,583 


19 Data are not available for 312 2- to 4-year 
institutions and 55 4-year institutions. 
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TABLE 3—PERCENTAGE OF IHES THAT ARE MEMBERS OF NATIONAL ATHLETIC ASSOCIATIONS BY LEVEL AND CONTROL OF 


INSTITUTION, FALL 2020 


2- to 4-Year | 4.Vear IHEs All levels 
IHEs (%) (%) 
(%) fo} fo} 
PUDNIG: ioerncsteiccrcterctshaie eters seiceuincsceelaceterteucd dian sabadeers cuka douateonasereuaru di iscuat obal Metin, our icui sen eateaies cinerea a 55 77 65 
Private Non-Profit .... 7 57 54 
Private For Profit oi 0 7 3 
AI S@CIONS we bse2e bis cesecrec doh teseteedeceeeoeda tus Men deisec colt i esc dede copeehasta dh aataaeeec diate davtaeeie tastiest ites 36 43 50 


As part of its annual data collection, 
the Department gathers information on 
membership in five specific national 
athletic associations (referred to below 
as the “‘five named athletic 
associations’’). IHEs reported 
membership in the five named athletic 
associations for the 2020-2021 school 
year as follows: 

e The National Collegiate Athletic 
Association (NCAA)—1,108 IHEs; 

e The National Association of 
Intercollegiate Athletics (NAIA)—250 
THEs; 

e The National Junior College 
Athletic Administration (NJCAA)—498 
THEs; 

e The National Small College Athletic 
Association (NSCAA)—43 IHEs; and 

e The National Christian College 
Athletic Association (NCCAA)—89 
THEs. 

Also as part of its data collection, the 
Department permits IHEs to report 
membership in national athletic 
associations other than the five named 
athletic associations. For the 2020-2021 
school year, 138 IHEs reported that they 
were members of an athletic association 
other than the five named athletic 
associations. The Department does not 
have data on the specific athletic 
associations to which these IHEs belong. 
For purposes of this analysis, the 
Department assumes two additional 
national athletic associations, beyond 
the five named athletic associations, 
would be required to review policies 
pursuant to the proposed regulation if it 
were to be promulgated. The 
Department seeks specific public 
comment on this estimate. 

As explained in the discussion of the 
proposed regulation, in January 2022, 
the NCAA replaced its longtime rules 
for transgender student-athlete 
participation and adopted a sport-by- 
sport approach that defers to the 
eligibility criteria set by national 
governing bodies—e.g., USA Swimming, 
USA Gymnastics—subject to review by 
the NCAA’s Committee on Competitive 
Safeguards and Medical Aspects of 
Sports. Some of these national groups 
look to international organizations such 
as FINA and International Gymnastics 


Federation (FIG), which set criteria for 
participation in international 
competitions involving elite athletes. 
See, e.g., USA Swimming, Athlete 
Inclusion, Competitive Equity, and 
Eligibility Policy at 4—5 (Mar. 10, 2023), 
https://www.usaswimming.org/docs/ 
default-source/governance/governance- 
Isc-website/rules_policies/usa- 
swimming-policy-19.pdf (noting that 
athletes who wish to compete in a 
World Aquatics Competition must meet 
the eligibility criteria in the World 
Aquatics Policy, which “are potentially 
more difficult to satisfy than” the USA 
Swimming policy); USA Gymnastics, 
Transgender & Non-Binary Athlete 
Inclusion Policy at 3 (Apr. 2022), 
https://www.usagym.org/PDFs/ 

About %20USA %20Gymnastics/ 
transgender _policy.pdf (noting that elite 
athletes who are transgender must 
satisfy requirements for participation set 
by the FIG and IOC). Taking these elite 
international competition criteria into 
account, some national governing 
bodies have developed eligibility 
criteria that differ based on levels of 
competition, with certain criteria 
applying only to athletes who seek to 
compete internationally or in nationally 
recognized record-setting events. In 
addition, eligibility criteria vary by 
sport. Some international governing 
bodies permit transgender women to 
compete at elite levels if they satisfy 
specific testosterone suppression 
criteria. See, e.g., Union Cycliste 
Internationale, UCI Eligibility 
Regulations. Others exclude from elite 
competition transgender women who 
have experienced any aspect of male 
puberty. See, e.g., FINA Policy on 
Eligibility. Some sport governing bodies 
have not yet updated their policies or 
their criteria for determining 
transgender students’ participation 
remain under review. For example, 
World Lacrosse announced it is 
reviewing and revising its eligibility 
criteria for everyone involved in the 
sport, including transgender athletes, to 
create a policy that ensures that 
“everyone has a right to safely 
participate in sport while maintaining 
fair competition.’”’ World Lacrosse, 


World Lacrosse Forms Partnership with 
National Center for Transgender 
Equality to Create Trans-Inclusive 
Participation Policy (June 9, 2022), 
https://worldlacrosse.sport/article/ 
world-lacrosse-forms-partnership-with- 
national-center-for-transgender- 
equality/. The Department generally 
assumes that national and international 
governing bodies will continue to revise 
their policies in the coming years and 
that most or all will seek to develop 
policies that, in their view, maximize 
athletes’ participation consistent with 
gender identity while ensuring fair and 
safe competition. 


2.B.2. Developing the Model 
Athletic Competition in ESE Entities 


In general, the Department assumes 
that only LEAs that offer male and 
female athletic teams would be directly 
affected by the proposed regulation. As 
part of the 2017-2018 Civil Rights Data 
Collection, schools in approximately 60 
percent of LEAs submitting responses 
indicated that they operated one or 
more male or female athletic teams. For 
purposes of this analysis, the 
Department assumes approximately 60 
percent of all LEAs offer sex-separate 
athletic teams, for an estimated 10,849 
affected LEAs. 


As noted above, although recipient 
LEAs would be subject to the proposed 
regulation, they generally do not 
independently establish requirements 
for participation in interscholastic 
competition. Instead, LEAs typically 
participate as members in State athletic 
associations, which generally establish 
these requirements. Regardless, the 
Department notes that recipient LEAs 
must comply with Title IX and the 
obligation to do so is not alleviated by 
any contrary athletic association rule. 
See 34 CFR 106.6(c). Because of this 
obligation, the Department believes that 
many LEAs, as members of State athletic 
associations, would communicate with 
their State’s athletic association about 
the Department’s proposed regulation. 
As a result, the Department believes it 
is reasonable to assume that State 
athletic associations would review and 
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consider revising their policies on this 
issue. 

Also as noted above, the Department 
has not evaluated existing State athletic 
association policies governing 
interscholastic athletics to determine 
whether they would comply with the 
proposed regulation. However, the 
Department assumes that a range of 
policies would comply with the 
proposed regulation. On the other hand, 
a State athletic association policy with 
restrictive sex-related eligibility criteria 
that complies with the proposed 
regulation in the context of a particular 
sport (e.g., a sport with significant 
physical contact) may not comply in the 
context of a different sport (e.g., one 
with little or no physical contact) if, for 
example, a recipient cannot demonstrate 
how its sex-related criteria are 
substantially related to achievement of 
an important educational objective in 
the context of that particular sport and 
minimize harms to students whose 
opportunity to participate on a male or 
female team consistent with their 
gender identity would be limited or 
denied by the criteria. As a result, the 
Department anticipates that all LEAs 
and all athletic associations will 
undertake at least some level of review 
of their existing policies or the policies 
of associations to which they belong. 
The Department does not assume the 
adoption, elimination, or modification 
of any specific policy. 

The Department believes that the 
proposed regulation would render State 
athletic associations that currently 
prevent transgender students from 
participating on male or female teams 
consistent with their gender identity 
more likely than others to conduct 
intensive reviews of their existing 
policies. The Department anticipates 
this result because athletic association 
policies that would limit or deny 
students’ eligibility to participate on 
male or female teams consistent with 
their gender identity would be more 
likely to raise questions from member 
LEAs, student-athletes, and families 
regarding compliance with Title IX. The 
Department assumes many of these 
State athletic associations, or their 
member LEAs, would engage in some 
revision to ensure their policies comply 
with the regulation. By contrast, the 
Department generally assumes that the 
20 percent of State athletic associations 
that currently allow students to 
participate on male or female athletic 
teams consistent with their gender 
identity would be less likely to engage 
in intensive review of their policies and 
implement revisions than other States. 
For purposes of this analysis, the 
Department assumes the following: 


e All LEAs, including those that do 
not offer athletic teams, will engage in 
an initial review of the rule; 

e In 20 percent of States, the State 
athletic association and LEAs offering 
athletic teams whose policies already 
permit students to participate on male 
or female teams consistent with their 
gender identity will undertake a review 
but would be unlikely to revise their 
existing policies; 

e In 20 percent of States, the State 
athletic association and LEAs offering 
athletic teams whose policies impose 
requirements that enable most or all 
transgender students to participate 
consistent with their gender identity 
will undertake a more intensive review 
but would also be unlikely to revise 
their existing policies; and 

e In 60 percent of States, the State 
athletic association and LEAs offering 
athletic teams whose policies prohibit 
or significantly restrict participation by 
transgender students consistent with 
their gender identity will undertake a 
more intensive review and will revise 
their existing policies. 

The Department anticipates that the 
60 percent of State athletic associations 
and LEAs in this final category will 
experience burdens associated with 
revising their policies for a variety of 
reasons. Some of these associations may 
have more complex policy structures 
than others (e.g., different policies for 
different sports as opposed to a single 
policy affecting all sports). Others may 
have particular bureaucratic structures 
(e.g., standing review panels), public 
participation requirements (e.g., 45 days 
of public comment), or assent 
requirements (e.g., a certain percentage 
of member LEAs must agree to any 
policy change). The Department seeks 
specific public comment on the extent 
to which such structures or 
requirements may exist and where, how 
they would impact the estimates 
included here, and whether, as a result, 
it would be appropriate for the 
Department to subdivide this final 
category to account for variation in the 
field. 

The Department recognizes that LEAs 
are not evenly distributed across States 
and, therefore, the policies of a single 
State athletic association could affect 
more LEAs than the policies of multiple 
other State athletic associations that 
serve a smaller number of schools. 
However, for purposes of this analysis, 
the Department assumes that, if 45 
percent of State athletic associations 
implement a particular policy, 45 
percent of LEAs offering athletic teams 
would be affected. More specific 
estimates would require the Department 
to develop independent estimates for 


specific States or groups of States and 
then correlate those State-specific 
effects and responses to estimates of the 
number of LEAs offering athletic teams 
in each State. There is not enough 
information available to the Department 
to develop reliable estimates at this 
level of granularity, and therefore the 
Department assumes an equal 
distribution of LEAs. 

The Department also assumes that 
State athletic associations engage in 
periodic reviews and updates to their 
policies. Although the proposed 
regulation would not require such 
reviews, the Department believes the 
proposed regulation would likely factor 
into these reviews. The Department 
assumes any subsequent review of 
policies in this area would be unlikely 
to occur for several years after the initial 
review to determine compliance with 
the proposed regulation, but also 
assumes that approximately five State 
athletic associations would review these 
policies each year thereafter. Of those, 
the Department estimates approximately 
one State athletic association would 
engage in a policy revision each year. 
The Department requests specific public 
comment on the extent to which State 
athletic associations are likely to engage 
in a review of these policies and on 
what timeline such reviews may occur. 

Finally, as noted above, in the vast 
majority of States, determinations 
regarding eligibility of particular 
student-athletes are made at the local 
level (i.e., school or LEA). The 
Department assumes State athletic 
associations, once they have revised 
their policies, will train LEA staff (e.g., 
athletic directors) to make those 
determinations. LEA staff in these 
positions likely already receive regular 
training from the State athletic 
association; therefore, the Department 
assumes that any training regarding 
eligibility determinations would likely 
supplant other training, or time devoted 
to other topics would be adjusted to 
make time to train LEA staff on this 
topic. 

The Department also notes the 
relatively low number of transgender 
student-athletes relative to the overall 
population of student-athletes. See, e.g., 
Hecox, 479 F. Supp. 3d at 982 (noting 
the ‘“‘incredibly small percentage of 
transgender women athletes’). To the 
extent additional training is required 
beyond the standard training to all 
athletic directors and staff, the 
Department anticipates that it will be 
conducted on an ad hoc basis as 
necessary. The Department therefore 
assumes that there will be no additional 
time burdens above baseline associated 
with training in future years. 
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Athletic Competition in IHE Entities 


In general, the Department assumes 
that only IHEs offering separate male 
and female athletic teams would be 
directly affected by the proposed 
regulation. However, the Department is 
unaware of any comprehensive data 
source on the number of IHEs that offer 
such teams, including in club and 
intramural athletics. Based on the 
information in Establishing a Baseline 
(Section 2.B.1) above, the Department 
assumes that participation varies by 
entity type, including whether an 
institution is public or private, and size, 
among other factors. For example, the 
Department assumes that less-than-2- 
year private, for-profit IHEs, such as 
those offering cosmetology or other 
specific career training programs, are 
less likely than 4-year IHEs to offer 
athletic teams. The Department requests 
specific public comment on the extent 
to which any high-quality data sources 
exist regarding IHE offerings of athletic 
teams, beyond the data from the 
National Center for Education Statistics 
cited above, and the extent to which 
such data can be used for this analysis. 

As noted above, although all IHEs that 
are recipients of Federal financial 
assistance would be subject to the 
proposed regulation, they generally do 
not independently establish 
requirements for participation in 
intercollegiate competition. Instead, 
IHEs typically participate as members of 
one or more national athletic 
associations, which generally establish 
these requirements. However, the 
Department notes that recipient IHEs, 
like all recipients of Federal funds, must 
comply with Title IX and the obligation 
to do so is not alleviated by any contrary 
athletic association rule. See 34 CFR 
106.6(c). Because of this obligation, the 
Department assumes that many IHEs 
would advocate, as members of one or 
more national athletic associations, to 
ensure that their associations’ policies 
related to students’ participation 
consistent with their gender identity 
comply with the Department’s 
regulation. As a result, the Department 
believes it is reasonable to assume that 
national athletic associations would 
review and, as necessary, revise their 
policies to comply with the proposed 
regulation on this issue. 

For purposes of this analysis, the 
Department has not evaluated existing 
policies governing intercollegiate 
athletics such as national athletic 
association policies to determine 
whether they would comply with the 
proposed regulation. However, the 
Department assumes that due to the 
nature of the proposed regulation and 


the potential implications of non- 
compliance with Title IX for their 
members, all national athletic 
associations would engage in some 
degree of review of their policies to 
comply with the proposed regulation. 
Further, the Department assumes that 
all IHEs offering athletic teams would 
spend time reviewing their own policies 
governing athletic participation not 
sponsored by a national athletic 
association (e.g., intramural sports 
leagues). The Department further 
assumes that, upon revision of policies 
by a national athletic association, a 
subset of affected IHEs would conduct 
an independent review of the revised 
policies to independently assess 
whether the policies are compliant with 
the proposed regulation. The 
Department assumes that these reviews 
would most likely occur at larger, better- 
resourced IHEs, with the remainder of 
THEs assuming that the policies 
promulgated or approved by their 
respective athletic associations comply 
with the proposed regulation without 
conducting further analysis. The 
Department does not assume the 
adoption, elimination, or modification 
of any specific policy. 

For purposes of this analysis, the 
Department assumes the following: 

e All IHEs, including those that do 
not offer athletic teams, will complete 
an initial review of the proposed 
regulation; 

e Forty percent of IHEs (those offering 
athletic teams, including intercollegiate 
as well as intramural) will undertake a 
more intensive review of the proposed 
regulation and their existing policies; 

e Twenty percent of IHEs will revise 
their institution-specific policies (e.g., 
those governing intramural sports) after 
conducting the more intensive review 
just described; 

e All five named athletic associations 
and two additional athletic associations 
will extensively review their policies, 
and of those seven athletic associations, 
four will revise their policies to comply 
with the proposed regulation; and 

e Asa result of athletic association 
policy changes, 10 percent of IHEs will 
conduct a secondary review of those 
new athletic association policies to 
assess compliance with the proposed 
regulation. 

Estimating specific effects the 
proposed regulation would have on 
THEs is difficult for a variety of reasons. 
First, because national athletic 
associations range in size and number of 
member IHEs, policy revisions 
undertaken by one national athletic 
association may have more far-reaching 
effects than those of another. Second, of 
the IHEs reporting membership in an 


athletic association, 132 IHEs reported 
membership in more than one 
association. Each national athletic 
association would likely have one or 
more member JHE that is also a member 
of another athletic association. As a 
result, it is likely that associations 
would establish policies that account for 
other associations’ policies and that all 
associations would have an incentive to 
promote alignment, which would 
reduce compliance burdens on dual- 
member IHEs. Depending on which 
associations revise their policies, the 
extent to which they do so, the timing 
of their revisions, and the degree of 
motivation on the part of other 
associations to align their policies, there 
could be widely varying effects. For 
example, if the NCAA adopts a 
significant policy revision based on the 
proposed regulation, that revision 
would directly affect more than half of 
all IHEs offering athletic teams. This 
revision may also prompt smaller 
associations to adopt similar policies to 
align with the NCAA, and as a result, 
nearly all IHEs offering athletic teams 
would be impacted. By contrast, if a 
small association adopts a policy change 
affecting only a small number of IHEs 
that are not members of additional 
associations, effects may be limited 
because other associations may choose 
not to align their policies. The 
Department seeks specific public 
comment on its analysis and 
information on how to better evaluate 
the factors that would contribute to the 
effects of policy revisions by one 
athletic association on the policies of 
other associations. 

The Department assumes that national 
athletic associations periodically review 
and update their policies. Although the 
proposed regulation would not require 
periodic reviews, the Department 
believes national athletic associations 
will consider the proposed regulation in 
their review process. The Department 
assumes national athletic associations 
are unlikely to review their policies in 
this area for several years after 
completing their initial review, but 
thereafter assumes that every year there 
would be approximately two national 
athletic associations that would review 
these policies. The Department assumes 
that most associations review their 
policies on a 3-year cycle. The 
Department seeks specific public 
comment on whether such a timeline is 
reasonable. 

Of those associations that conduct a 
review, the Department estimates that 
approximately one athletic association 
will revise its policies each year. The 
Department requests specific public 
comment on the extent to which athletic 
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associations are likely to review their 
policies and on what timeline these 
reviews may occur. 

The Department anticipates that IHE 
entities will incur minimal additional 
training costs, similar to its projections 
for ESE entities, as a result of the 
proposed regulation. The Department 
assumes national athletic associations 
provide annual training to IHE staff 
(e.g., athletic directors) on a range of 
policy issues, and as a result of the 
proposed regulation, this annual 
training would cover any new policies. 
The Department assumes that there will 
be no additional time burdens above 
baseline associated with training in 
future years. The Department seeks 
specific public comment on the extent 
to which these estimates and 
assumptions are reasonable. 

Finally, the Department recognizes 
that this Athletics NPRM comes at a 
time when IHEs that offer intercollegiate 
athletic teams may be affected by 
changes to national and international 
sex-related criteria for determining 
students’ eligibility to participate on 
male or female teams. It is the 
Department’s current view that by 
regulating during a time when changes 
are ongoing, the proposed regulation 
may reduce costs by providing some 
certainty about what regulatory 
requirements must be met on this issue 
to fulfill a recipient’s obligations under 
Title IX; at the same time, because these 
changes are ongoing, the Department 
cannot predict the nature of future 
eligibility criteria that may be adopted 
by the NCAA or other national athletic 
associations with any degree of 
certainty. 


2.B.3. Cost Estimates 


Athletic Competition in ESE Entities 


The Department estimates that, to 
comply with the proposed regulation, 
all regulated entities, including those 
that do not offer an athletic program, 
would take time to review the regulation 
to determine whether it applies to their 
entity, as the Department generally 
assumes that all regulated entities will 
have some level of interest in the 
proposed regulation. At the LEA level, 
the Department assumes this initial 
review, which is limited to determining 
whether the regulation applies, would 
take an education administrator 
approximately half an hour to complete 
(at $100.36/hour) 2° at 18,083 LEAs, for 
a total Year 1 cost of $907,400. 


20For purposes of this regulatory impact analysis, 
the Department uses wage rates from the U.S. 
Bureau of Labor Statistics’ May 2021 National 
Industry-Specific Occupational Employment and 
Wage Estimates (NAICS 611000—Educational 


For State athletic associations and 
LEAs offering athletic teams, the 
Department assumes those entities in 20 
percent of States will engage in a less 
intensive review of their existing 
policies. The Department estimates that 
all LEAs would also spend time 
reviewing their own policies for 
intramural and other athletic activities 
not otherwise governed by a State 
athletic association for compliance with 
the Department’s regulation. The 
Department does not anticipate that this 
review would be burdensome because 
the Department assumes that there are 
fewer activities of this type. The 
Department assumes that this review 
would be more burdensome for State 
athletic associations given the number 
of LEAs and athletic programs 
implicated. The Department welcomes 
comments on the accuracy of these 
assumptions. At the LEA level, the 
Department estimates this review would 
require 2 hours each from an education 
administrator 21 and management 
analyst 22 ($81.56/hour) at 2,169 LEAs. 
For State athletic associations, the 
Department estimates that this activity 
would take 4 hours for an education 
administrator, 4 hours for a management 
analyst, and 2 hours for an attorney 
($148.76/hour) at each of 10 
associations. In total, we estimate that 
these activities would cost 
approximately $799,420 in Year 1. 

In the remaining 80 percent of States, 
the Department estimates that LEAs and 
State athletic associations would engage 
in a more intensive review of their 
policies on athletic participation 
because their existing policies restrict, 
to some degree, the participation of 
students on male or female teams 
consistent with their gender identity. 
This intensive review would be used by 
LEAs and State athletic associations to 
determine whether existing policies are 
compliant as written or whether the 
policies would need to be revised to 
comply with the proposed regulation. 
At the LEA level, the Department 
estimates that this work will take 4 
hours each for an education 
administrator and a management analyst 
in 8,679 LEAs to complete. For State 


Services), available at https://www.bls.gov/oes/ 
current/naics3_611000.htm. The Department uses a 
loading factor of 2.0 to account for the costs of 
overhead, benefits, and other non-wage expenses. 

21 As used in this regulatory impact analysis, the 
term “education administrator” is intended to 
encompass staff in leadership and senior leadership 
roles in an organization, such as a superintendent, 
assistant superintendent, or athletic director. 

22 As used in this regulatory impact analysis, the 
term “management analyst” is intended to 
encompass non-legal program and agency staff 
including, but not limited to, athletic coaches, 
project officers, or athletic department staff. 


athletic associations, the Department 
estimates that this work would take 6 
hours from an education administrator, 
6 hours from a management analyst, and 
2 hours for one attorney working on 
behalf of each of 41 associations. In 
total, the Department estimates this 
activity would cost approximately 
$6,372,490 in Year 1. 

The Department estimates that State 
athletic associations in approximately 
60 percent of States would opt to revise 
their existing policies upon completing 
their review. The Department estimates 
that some LEA staff would be involved 
in this process by, for example, 
commenting on draft proposals or 
participating in roundtable discussions. 
At State athletic associations, the 
Department assumes it would take less 
time to revise existing policies than to 
complete the review of the proposed 
regulation; the Department bases its 
estimate on the assumption that many 
issues to be addressed would have 
already been identified during the 
initial review. At the LEA level, the 
Department assumes one education 
administrator would spend 4 hours at 
each of 6,509 LEAs on this task. At the 
State athletic association level, the 
Department estimates this task would 
require 4 hours from an education 
administrator, 20 hours from a 
management analyst, and 12 hours from 
an attorney. In total, the Department 
estimates it would cost approximately 
$2,731,320 in Year 1 for 31 State athletic 
associations to revise their policies 
governing students’ eligibility to 
participate on male or female teams 
consistent with their gender identity. 

After policies have been revised, the 
Department assumes that State athletic 
associations would develop and deliver 
updated training about their new 
policies to staff in affected LEAs. The 
Department further assumes that 
developing the training would require 
10 hours from a management analyst, 10 
hours from a lawyer, and 1 hour from 
an education administrator to review 
and approve the training in each of 31 
associations. The Department 
anticipates that this training would take 
an additional 30 minutes above existing 
training obligations for an education 
administrator in each of 6,509 LEAs. In 
total, the Department estimates that 
updated training would cost 
approximately $401,130 in Year 1. 

In future years, the Department 
assumes that approximately five State 
athletic associations per year would 
undertake a review of their policies on 
students’ participation consistent with 
their gender identity. The Department 
assumes this task would require 1 hour 
from an education administrator, 4 
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hours from a management analyst, and 
2 hours from a lawyer for a total cost of 
approximately $3,620 per year 
beginning in Year 3. 

Each year, the Department assumes 
that one of those five associations will 
opt to revise their policies. We estimate 
that this revision would require 4 hours 
from an education administrator, 16 
hours from a management analyst, and 
10 hours from a lawyer for a total cost 
of approximately $3,190 per year 
beginning in Year 3. 

At the ESE level, the Department 
estimates that the proposed regulation 
would generate a present value 
monetized cost of $10.5 to $10.9 million 
over 10 years, assuming a seven percent 
and three percent discount rate, 
respectively. 


Athletic Competition in IHE Entities 


The Department estimates that to 
comply with the proposed regulation, 
all regulated entities, including those 
that do not offer an athletic program, 
would take time to review the proposed 
regulation to determine whether it 
applies to their entity, because the 
Department generally assumes that all 
regulated entities will have some level 
of interest in the proposed regulation. 
At the IHE level, the Department 
assumes this initial review, which is 
limited to determining whether the 
regulation applies, would take an 
education administrator approximately 
1 hour to complete at each of 6,045 IHEs 
for a total Year 1 cost of $607,580. 

For IHEs offering athletic teams, the 
Department estimates that these entities 
would spend time reviewing their own 
policies regarding participation in 
athletics for compliance with the 
proposed regulation. At the IHE level, 
the Department estimates this internal 
policy review would require 8 hours 
from an education administrator, 8 
hours from a management analyst, and 
6 hours for an attorney working on 
behalf of each of 2,148 IHEs. In total, the 
Department estimates that these 
activities would cost approximately 
$5,043,330 in Year 1. 

The Department further estimates that 
approximately 20 percent of IHEs 
would, as a result of their internal 
policy review, opt to make revisions to 
their policies. The Department estimates 
that such revisions would require 4 
hours from one education administrator, 
30 hours from a management analyst, 
and 16 hours from an attorney at each 
of 1,210 IHEs. In total, the Department 
estimates that these activities would 
have a total cost of $6,326,360 in Year 
1. 

The Department estimates that the 
five named athletic associations and two 


additional national athletic associations 
would conduct a review of their policies 
as a result of the proposed regulation. 
The Department estimates that these 
internal policy reviews would require 8 
hours each from four education 
administrators, 8 hours each from four 
management analysts, and 6 hours each 
from two attorneys. In total, we estimate 
that this review would cost 
approximately $53,250 in Year 1. 

The Department further estimates 
that, as a result of their internal policy 
reviews, four national athletic 
associations would choose to revise 
their policies. The Department estimates 
that this revision would require 15 
hours each from four education 
administrators, 20 hours each from four 
management analysts, and 12 hours 
each from two attorneys. Further, after 
those revisions are finalized, the 
Department assumes that approximately 
10 percent of IHEs would conduct their 
own review of the policies prior to 
implementing them. The Department 
estimates that this secondary review 
would require 8 hours each from an 
education administrator and 
management analyst and 6 hours from 
an attorney. In total, the Department 
estimates these revisions would cost 
approximately $1,484,960. 

The Department further assumes that 
each of those four athletic associations 
would update training materials 
consistent with their revised policies. 
The Department assumes that these 
revisions would require 8 hours from an 
education administrator, 32 hours from 
a management analyst, and 10 hours 
from an attorney. The Department 
further estimates that the updated 
training would require an additional 
hour for an education administrator at 
each of 1,289 IHEs. In total, the 
Department estimates that updated 
training would cost approximately 
$148,970 in Year 1. 

The Department assumes that in 
future years approximately two national 
athletic associations per year would 
undertake a review of their policies on 
students’ participation consistent with 
their gender identity. The Department 
assumes this task would require 4 hours 
each from four education 
administrators, 8 hours each from four 
management analysts, and 6 hours each 
from two attorneys for a total cost of 
approximately $12,000 per year 
beginning in Year 3. 

The Department assumes that each 
year, one of those associations would 
opt to revise its policies. The 
Department estimates that this revision 
would require 8 hours each from four 
education administrators, 16 hours each 
from four management analysts, and 10 


hours each from two attorneys, for a 
total cost of approximately $11,410 per 
year beginning in Year 3. 

At the IHE level, the Department 
estimates the proposed regulation 
would generate total present value 
monetized costs of $12.9 to $13.4 
million over 10 years, assuming a seven 
percent and three percent discount rate, 
respectively. 


3. Regulatory Alternatives Considered 


The Department reviewed and 
assessed various alternatives prior to 
issuing the proposed regulation, 
drawing from internal sources as well as 
stakeholder feedback OCR received. 
Specifically, the Department considered 
the following actions: (1) leaving the 
current regulations without amendment; 
(2) addressing the issue through 
guidance; (3) proposing amendments to 
the regulations to specify permissible 
eligibility requirements; or (4) proposing 
a regulatory standard that can be 
effectively implemented, consistent 
with Title IX, by recipients serving 
students at varying grade and education 
levels in a variety of male and female 
team sports at varying levels of 
competition. 

For the reasons described above, 
Department currently believes 
alternative (4) is the best option. In light 
of its review of Title IX and its 
regulations, stakeholder feedback, and 
developments in case law and in the 
sex-related eligibility criteria set by 
some school districts, States and other 
organizations (including athletic 
associations and sport governing 
bodies), it is the Department’s current 
view that the proposed regulation 
would better ensure fulfillment of Title 
IX’s nondiscrimination guarantee and 
would provide more clarity as to how 
Title IX applies to sex-related criteria 
that would limit or deny students’ 
eligibility to participate on male or 
female teams consistent with their 
gender identity. 

For these reasons and those explained 
throughout the preamble, and in light of 
stakeholder feedback received in 2021 
and 2022, the Department does not 
believe alternative (1), which would 
leave the current regulations without 
amendment, is a reasonable option. The 
Department rejected alternative (2), 
which would address the issue through 
guidance, because the Department 
continues to believe it is necessary to 
establish, through regulations, the legal 
obligations of a recipient to ensure that 
its education program or activity is free 
from all forms of sex discrimination. 
Guidance documents, which are not 
legally binding on a recipient, would 
not serve that function. The Department 
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rejected alternative (3), which would 
propose amendments to the regulations 
to specify permissible eligibility 
requirements, because it would not 
allow for the Department to 
appropriately assess whether a 
recipient’s criteria are responsive to the 
grade or education level of students, the 
nature of a particular sport, the level of 
competition, or other factors. 

After careful consideration of these 
alternatives, the Department proposes 
that adopting option (4), which is to 
propose the regulatory standard put 
forward here, would best clarify 
recipients’ legal obligations and most 
appropriately implement Title IX’s 


guarantee of nondiscrimination on the 
basis of sex by recipients of Federal 
funds in the unique context of athletic 
teams offered by schools. Specifically, 
the Department’s preliminary 
conclusion is that alternative (4) would 
help ensure that recipients understand 
the standard that would govern if they 
adopt or apply sex-related eligibility 
criteria for determining student 
participation on male or female athletic 
teams, in a manner that ensures overall 
equality of athletic opportunity based 
on sex. The Department’s current view 
is that alternative (4) also strikes the 
appropriate balance between Title IX’s 
guarantee that a recipient’s education 


program or activity be free from sex 
discrimination and the unique 
considerations in the context of 
athletics. 


4, Accounting Statement 


As required by OMB Circular A—4, the 
following table is the Department’s 
accounting statement showing the 
classification of the expenditures 
associated with the provisions of the 
proposed regulation. This table provides 
the Department’s best estimate of the 
changes in annualized monetized costs, 
benefits, and transfers because of the 
proposed regulation. 


Category 


Benefits 


Clarity for recipients and students concerning the standard for adopting and applying sex-related eligibility criteria 


to participate on a particular male or female athletic team. 


Protecting students’ equal opportunity to participate on male and female teams and the physical and mental health 


and other benefits associated with that team participation. 


Not quantified. 


Not quantified. 


Preliminary Review of the Regulation 
Review of Policies 
Revision of Policies .... 

Updated Training ............0. 


Periodic Review of Policies SERA CL RNAV TIEN AUR OESCULLS SIUDEROT LRRD) 1T ELIE ES) 
Periodic: Updating ‘Of PoOliGiS® sccsersasccecscaseane conv sneesuevetetees cont chircancvadevens deeb caetandsesueceastvndeusandsasendenseteduncantivesbes 


Costs (calculated on an annual basis) 
3% Discount rate | 7% Discount rate 
$172,000 $202,000 
1,396,000 1,632,000 
1,200,000 1,403,000 
63,000 73,000 
12,000 12,000 
11,000 11,000 
2,855,000 3,333,000 


Clarity of the Regulations 


Executive Order 12866 and the 
Presidential memorandum “Plain 
Language in Government Writing”’ 
require each agency to write regulations 
that are easy to understand. The 
Secretary invites comments on how to 
make the proposed regulation easier to 
understand, including answers to 
questions such as the following: 

e Are the requirements in the 
proposed regulation clearly stated? 

e Does the proposed regulation 
contain technical terms or other 
wording that interferes with their 
clarity? 

¢ Does the format of the proposed 
regulation (use of headings, 
paragraphing, etc.) aid or reduce their 
clarity? 

e Would the proposed regulation be 
easier to understand if the Department 
divided it into more (but shorter) 
sections? (A ‘‘section” is preceded by 
the symbol ‘‘section” and a numbered 
heading; for example, § 106.41 
Athletics.) 

e Could the description of the 
proposed regulation in the 
SUPPLEMENTARY INFORMATION section of 
this preamble be more helpful in 


making the proposed regulation easier 
to understand? If so, how? 

e What else might the Department do 
to make the proposed regulation easier 
to understand? 

To send comments that concern how 
the Department could make the 
proposed regulation easier to 
understand, see the instructions in the 
ADDRESSES section of the preamble. 


Regulatory Flexibility Act (Small 
Business Impacts) 


1. Introduction 


This analysis, required by the 
Regulatory Flexibility Act (RFA), 
presents an estimate of the effect of the 
proposed regulation on small entities. 
The U.S. Small Business Administration 
(SBA) Size Standards define 
“proprietary IHEs” as small businesses 
if they are independently owned and 
operated, are not dominant in their field 
of operation, and have total annual 
revenue below $7,000,000. “Nonprofit 
institutions” are defined as small 
entities if they are independently owned 
and operated and not dominant in their 
field of operation. ‘Public institutions 
and LEAs” are defined as small 
organizations if they are operated by a 


government overseeing a population 
below 50,000. 


2. Initial Regulatory Flexibility Analysis 


As explained in the Establishing a 
Baseline (Section 2.B.1) section of the 
RIA, there is a lack of high quality, 
comprehensive data about whether 
particular recipients offer athletic teams, 
whether intramural or interscholastic, 
whether recipients are likely to revise 
athletic eligibility policies as a result of 
the proposed regulation, and the likely 
impact of any such changes. As a result, 
the Department could not definitively 
conclude that burdens on small entities 
would be sufficiently low to justify 
certification under the RFA. If an agency 
is unable to make such a certification, 
it must prepare an Initial Regulatory 
Flexibility Analysis (IRFA) as described 
in the RFA. Based on the data available, 
the Department has completed an IRFA 
and requests comments from affected 
small entities. 

The purpose of this analysis is to 
identify the number of small entities 
affected, assess the economic impact of 
the proposed regulation on those small 
entities, and consider alternatives that 
may be less burdensome to small 
entities that meet the Department’s 
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regulatory objectives. Specifically, the 
Department estimates the number of 
small entities potentially impacted by 
the proposed regulation in the 
discussion of Estimated Number of 
Small Entities (Section 2.B), assesses the 
potential economic impact of the 
proposed regulation on those small 
entities in the discussion of Estimate of 
the Projected Burden of the Proposed 
Regulation on Small Entities (Section 
2.C), and examines and considers less 
burdensome alternatives to the 
proposed regulation for small entities in 
the Discussion of Significant 
Alternatives (Section 2.D). The 
Department requests comment on the 
extent to which the burden assumptions 
described in the RIA are reasonable for 
small entities (i.e., whether particular 
activities are likely to take more or less 
time or cost more or less than otherwise 
estimated). 


2.A. Reasons for Regulating 


The Department proposes this 
regulation to provide greater clarity to 
recipients and other stakeholders about 
the standard that a recipient must meet 
under Title [X if it adopts or applies sex- 
related criteria that would limit or deny 
a student’s eligibility to participate on a 
particular male or female athletic team 
consistent with their gender identity. 
The proposed regulation is consistent 
with the current regulations’ framework 
for providing equal opportunity 
regardless of sex in a recipient’s athletic 
program as a whole and with Congress’s 
direction that the Title IX regulations 
include “reasonable provisions” that 
“consider[] the nature of particular 
sports.’ Education Amendments of 1974 
section 844. 


2.B. Estimated Number of Small Entities 


Consistent with the 2020 amendments 
to the Department’s Title IX regulations 
(see 85 FR 30026), for purposes of 


assessing the impacts on small entities, 
the Department proposes defining a 
“small THE” as a 2-year institution of 
higher education with an enrollment of 
fewer than 500 full time equivalent 
(FTE) or a 4-year IHE with an 
enrollment of fewer than 1,000 FTE 
based on official 2020 FTE enrollment. 
The Department also proposes defining 
a “small LEA” as a local education 
agency with annual revenues of less 
than $7,000,000. 


During the 2020-2021 school year, 
according to the National Center for 
Education Statistics, of the 6,165 Title 
IV participating IHEs for which 
sufficient data are available, 2,803 were 
4-year institutions, 1,644 were 2-year 
institutions, and 1,718 were less-than-2- 
year institutions. Of those, 1,226 4-year 
institutions, 690 2-year institutions, and 
1,650 less-than-2-year institutions met 
the Department’s proposed definition of 
a “small THE.” 


TABLE 1—NUMBER OF SMALL IHES, FALL 2020 


Less than 
4-Year 2-Year 2-year Total 
Not Small 1,577 954 68 2,599 
SMAI! scectecrectccccct vuncntamesay sie stasessantaveascdsecnavinansatiatedccdcths cuchuatuteatiocs encase stud etsy 1,226 690 1,650 3,566 
Ol  aiscescrssheecic axeats crake sbpe aati shaeta aaa antavaelat ves aati ndeesye taadatetenrss 2,803 1,644 1,718 6,165 


During the 2018-2019 school year, 
6,518 of the 17,798 LEAs with available 
revenue data met the Department’s 
proposed definition of a “‘small LEA.” 


TABLE 2—NUMBER OF SMALL LEAS, 
FALL 2018 


LEAs 
Not: Small ssccccocenecceawes eens 11,280 
SMall seiceickheindeeneaheh 6,518 
hotal snccnalatanek 17,798 


2.C. Estimate of the Projected Burden of 
the Proposed Regulation on Small 
Entities 


Based on the assumptions described 
in the RIA, an JHE that reviews and 
revises its policies as a result of the 
proposed regulation would see a net 
increase in costs of approximately $560 
per year (assuming a discount rate of 3 
percent). The Department notes that this 
estimate assumes an JHE that offers 
single-sex athletic teams. The 
Department believes that smaller IHEs, 
such as many offering less-than-2-year 
programs, are less likely than other IHEs 
to offer athletic teams and therefore 
would experience no additional costs. 


According to data from the Integrated 
Postsecondary Education Data System 
(IPEDS), in FY 2019, small IHEs had, on 
average, total revenues of approximately 
$10,349,540. Therefore, the Department 
estimates that the proposed regulation 
could generate a net cost for small IHEs 
equal to approximately 0.005 percent of 
annual revenue when they choose to 
review their policies. According to data 
from IPEDS, approximately 30 IHEs had 
total reported nonzero annual revenues 
of less than $56,000, for which the costs 
estimated above would potentially 
exceed 1 percent of total revenues. 
Three of these IHEs reported no 
enrollment data for the Fall 2020. The 
remaining IHEs enrolled, on average, 65 
students in Fall 2020. None of these 
IHEs reported membership in a national 
athletic association. Twenty-three of the 
IHEs were vocational or technical 
schools and four were administrative 
units associated with larger college 
systems. The Department believes it is 
highly unlikely that these small IHEs 
offer athletic teams and, if they do, that 
they would regularly offer single-sex 
athletic teams. 

Based on the assumptions described 
in the Cost Estimates (Section 2.B.3) 
discussion of the RIA, an LEA that 


engages in an intensive review and 
revision of its policies would see a net 
increase in costs of approximately $140 
per year (assuming a discount rate of 3 
percent). The Department notes that 
these estimates assume a small LEA that 
offers athletic teams. Many small LEAs 
may not be impacted by the proposed 
regulation, given that they may not offer 
athletic teams. The Department 
estimates that small LEAs that do not 
offer athletic teams would experience 
no additional costs. 

In 2018-2019, small LEAs had an 
average total revenue of approximately 
$3,450,911. Therefore, the Department 
estimates that the proposed regulation 
could generate a net cost for small LEAs 
of approximately 0.004 percent of total 
revenues. According to data from the 
National Center for Education Statistics, 
in 2018-2019, six small LEAs reported 
nonzero total revenues of less than 
$14,000, for which the estimated costs 
would potentially exceed 1 percent of 
total revenues. Among those, four small 
LEAs had zero students enrolled during 
the 2018-2019 academic year and the 
reported revenues for the remaining two 
would result in calculated total 
revenues of less than $10 per student. 
Based on this analysis, the Department 
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believes that these are likely reporting 
errors and, therefore, the Department 
does not believe the estimated costs 
would exceed 1 percent of total 
revenues for any affected small LEA. 

As part of the 2017-2018 CRDC, 
respondents were asked about the 
number of male and female athletic 
teams offered at the high school level. 
In analyzing the data in conjunction 
with information from the National 
Center on Education Statistics, small 
LEAs that served students in high 
school were less likely than larger LEAs 
to report at least one male or female 
team (30 percent of small LEAs 
indicated that the item was not 
applicable, compared with only 12 
percent among non-small LEAs). 
Further, among those that reported at 
least one male or female athletic team, 
small LEAs operated, on average, 
approximately one-fifth as many teams 
as non-small LEAs (8.7 teams on average 
compared to 39.4). 

The Department requests comment on 
any additional burdens for small 
entities. 


2.D. Discussion of Significant 
Alternatives 


As discussed in section 3 above 
(Regulatory Alternatives Considered), 
the Department reviewed and assessed 
various alternatives prior to issuing the 
proposed regulation, drawing on 
stakeholder feedback OCR received. 
Specifically, the Department 
considered: (1) leaving the current 
regulations without amendment; (2) 
addressing the issue through guidance; 
(3) proposing amendments to the 
regulations to specify permissible 
eligibility requirements; or (4) proposing 
a regulatory standard that can be 
effectively implemented, consistent 
with Title IX, by recipients serving 
students at varying grade and education 
levels in a variety of team sports at 
varying levels of competition. 

As the Department described in the 
Regulatory Alternatives Considered 
(section 3) discussion of the RIA, it 
currently believes that alternative (4) is 
the best option, including that it is the 
Department’s current view that the 
proposed regulation would better ensure 
fulfillment of Title IX’s 
nondiscrimination guarantee and would 
provide more clarity as to how Title IX 
applies to sex-related criteria that would 
limit or deny students’ eligibility to 
participate on male or female teams 
consistent with their gender identity. 

After careful consideration of the four 
alternatives discussed above, the 
Department proposes that adopting 
option (4) would best clarify recipients’ 
legal obligations and most appropriately 


implement Title IX’s guarantee of 
nondiscrimination on the basis of sex by 
recipients of Federal funds in the 
unique context of athletic teams offered 
by schools. Specifically, the 
Department’s preliminary conclusion is 
that alternative (4) would help ensure 
recipients understand the standard that 
would govern if they adopt or apply sex- 
related eligibility criteria for 
determining student participation on 
male or female athletic teams and 
thereby protect students’ equal 
opportunity to participate on male and 
female teams consistent with Title IX. 
The Department’s current view is that 
alternative (4) also strikes the 
appropriate balance between Title IX’s 
guarantee that a recipient’s education 
program or activity be free from sex 
discrimination and the unique 
considerations in the context of 
athletics. 

The Department also considered 
whether proposing different 
requirements for smaller-sized 
recipients than for mid-sized or larger 
ones would reduce any potential burden 
on smaller entities. The Department 
rejects this alternative at this time 
because Title IX rights do not depend on 
the size of a recipient, and the proposed 
regulation is sufficiently adaptable so 
that small entities, along with other 
entities, can adopt the approach that 
works best for their particular 
educational environment. 


Executive Order 12250 on Leadership 
and Coordination of Nondiscrimination 
Laws 


Under Executive Order 12250, the 
Attorney General has the responsibility 
to “review. . . proposedrules. . . of 
the Executive agencies” implementing 
nondiscrimination statutes such as Title 
IX “‘in order to identify those which are 
inadequate, unclear or unnecessarily 
inconsistent.” 23 The Attorney General 
has delegated that function to the 
Assistant Attorney General for the Civil 
Rights Division for purposes of 
reviewing and approving proposed 
rules, 28 CFR 0.51, and the Assistant 
Attorney General has reviewed and 
approved this proposed rule. 


Paperwork Reduction Act of 1995 


This proposed regulation does not 
contain any information collection 
requirements. 

Intergovernmental Review: This 
program is not subject to Executive 
Order 12372 and the regulations in 34 


23 Executive Order on Leadership and 
Coordination of Nondiscrimination Laws, Exec. 
Order No. 12250, 45 FR 72995 (Nov. 4, 1980), 
https://tile.loc.gov/storage-services/service/I]/ 
fedreg/fr045/fr045215/fr045215.pdf. 


CFR part 79 because it is not a program 
or activity of the Department that 
provides Federal financial assistance. 


Assessment of Educational Impact: In 
accordance with section 411 of the 
General Education Provisions Act, 20 
U.S.C. 1221e-4, the Secretary 
particularly requests comments on 
whether the proposed regulation would 
require transmission of information that 
any other agency or authority of the 
United States gathers or makes 
available. 


Federalism: Executive Order 13132 
requires the Department to ensure 
meaningful and timely input by State 
and local elected officials in the 
development of regulatory policies that 
have federalism implications. 
“Federalism implications” means 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. The proposed 
regulation—§ 106.41(b)(2)—may have 
federalism implications. We encourage 
State and local elected officials to 
review and provide comments on this 
proposed regulation. 


Accessible Format: On request to the 
program contact person listed under FOR 
FURTHER INFORMATION CONTACT, 
individuals with disabilities can obtain 
this document in an accessible format. 
The Department will provide the 
requestor with an accessible format that 
may include Rich Text Format (RTF) or 
text format (txt), a thumb drive, an MP3 
file, braille, large print, audiotape, or 
compact disc, or other accessible format. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. You may access the official 
edition of the Federal Register and the 
Code of Federal Regulations at https:// 
www.govinfo.gov. At this site you can 
view this document, as well as all other 
documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF). To use PDF you must 
have Adobe Acrobat Reader, which is 
available free at the site. You may also 
access documents of the Department 
published in the Federal Register by 
using the article search feature at 
https://www.federalregister.gov. 
Specifically, through the advanced 
search feature at this site, you can limit 
your search to documents published by 
the Department. 
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List of Subjects in 34 CFR Part 106 


Civil rights, Education, Sex 
discrimination, Youth organizations. 


Miguel A. Cardona, 
Secretary of Education. 


For the reasons discussed in the 
preamble, the Department of Education 
proposes to amend 34 CFR part 106 to 
read as follows: 


PART 106—NONDISCRIMINATION ON 
THE BASIS OF SEX IN EDUCATION 
PROGRAMS OR ACTIVITIES 
RECEIVING FEDERAL FINANCIAL 
ASSISTANCE 


m 1. The authority citation for part 106 
continues to read as follows: 


Authority: 20 U.S.C. 1681 et seq., unless 
otherwise noted. 


m 2. Section 106.41 is amended by: 
@ a. Designating the text following the 
heading in paragraph (b) as paragraph 
(b)(4); and 
m b. Adding paragraph (b)(2). 

The addition reads as follows: 


§ 106.41 Athletics. 
* * * * * 
(b) kk * 


(2) If a recipient adopts or applies sex- 
related criteria that would limit or deny 
a student’s eligibility to participate on a 
male or female team consistent with 
their gender identity, such criteria must, 
for each sport, level of competition, and 
grade or education level: 


(i) Be substantially related to the 
achievement of an important 
educational objective; and 


(ii) Minimize harms to students 
whose opportunity to participate on a 
male or female team consistent with 
their gender identity would be limited 
or denied. 

* * * * * 
[FR Doc. 2023-07601 Filed 4—12—23; 8:45 am] 
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Item 13 


1 DA H O U S E O F R EP RES EN TAT IV E S 


ENROLLED 6 March 2024 
CS/HB 1291 2024 Legislature 


An act relating to educator preparation programs; 
amending ss. 1004.04, 1004.85, 1012.56, and 1012.562, 
F.S.; prohibiting the courses and curriculum of 


teacher preparation programs, postsecondary educator 


preparation institutes, professional learning 


certification programs, and school leader preparation 
programs from distorting certain events and including 
certain curriculum and instruction; requiring teacher 


preparation programs, postsecondary educator 


preparation institutes, professional learning 


certification programs, and school leader preparation 


programs to afford candidates certain opportunities; 


providing an effective date. 


Be It Enacted by the Legislature of the State of Florida: 


Oo YD oO FF W NY FPF OD DO DO HIN WD oO FPF W NY FF 


Section 1. Paragraph (e) is added to subsection (2) of 


section 1004.04, Florida Statutes, to read: 


1004.04 Public accountability and state approval for 


teacher preparation programs .— 


(2) UNIFORM CORE CURRICULA AND CANDIDATE ASSESSMENT. — 
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ENROLLED 
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33 Section 2. Paragraph (a) of subsection (2) of section 


34 1004.85, Florida Statutes, is amended to read: 

35 1004.85 Postsecondary educator preparation institutes.— 
36 (2) (a) Postsecondary institutions that are accredited or 
3°] approved as described in State Board of Education rule may seek 
38 approval from the Department of Education to create educator 

39} preparation institutes for the purpose of providing any or all 


40 of the following: 


ds 


1. Professional learning instruction to assist teachers in 


improving classroom instruction and in meeting certification or 
recertification requirements. 

2. Instruction to assist potential and existing substitute 
teachers in performing their duties. 

3. Instruction to assist paraprofessionals in meeting 


education and training requirements. 


4. Instruction for baccalaureate degree holders to become 


certified teachers as provided in this section in order to 


ao FP BP SP SP KB HB BB BS 
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increase routes to the classroom for professionals who hold a 
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ENROLLED 
CS/HB 1291 2024 Legislature 


51 baccalaureate degree and college graduates who were not 
52 education majors. 


53 5. Instruction and professional learning for part-time and 


54 full-time nondegreed teachers of career programs under s. 


55 1012.39(1) (c). 
56 on LS GEUCE TOM Ula OSSmMO Urls EO bums LOM ile ailir 
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60 are inherent in the institutions of the United States and were 


61 created to maintain social, political, and economic inequities. 
62 Courses aneniINnskhUCcri On wilh imeene Secuica vom lp mepate elon 


63 institute must afford candidates the opportunity to think 


64 critically, achieve mastery of academic program content, learn 


65 instructional strategies, and demonstrate competence. 
66 Section 3. Paragraph (b) of subsection (8) of section 
67 1012.56, Florida Statutes, is redesignated as paragraph (c), 


68 paragraph (a) of subsection (7) is amended, and a new paragraph 


69 (b) is added to subsection (8) of that section, to read: 

70 1012.56 Educator certification requirements. 

71 (7) TYPES AND TERMS OF CERTIFICATION. — 

72 (a) The Department of Education shall issue a professional 


73 certificate for a period not to exceed 5 years to any applicant 


74 who fulfills one of the following: 


715 1. Meets all the applicable requirements outlined in 
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76 subsection (2). 
77 2. For a professional certificate covering grades 6 


78 through 12: 


79 a. Meets the applicable requirements of paragraphs (2) (a) - 
80 (h). 
81 b. Holds a master's or higher degree in the area of 


82 science, technology, engineering, or mathematics. 

83 c. Teaches a high school course in the subject of the 

84 advanced degree. 

85 d. Is rated highly effective as determined by the 

86 teacher's performance evaluation under s. 1012.34, based in part 
87 on student performance as measured by a statewide, standardized 
88 assessment or an Advanced Placement, Advanced International 


89 Certificate of Education, or International Baccalaureate 


90 examination. 
91 e. Achieves a passing score on the Florida professional 


92 education competency examination required by state board rule. 


93 3. Meets the applicable requirements of paragraphs (2) (a) - 


94 (h) and completes a professional learning certification program 


95 approved by the department pursuant to paragraph (8) (c) +646} 
96 or an educator preparation institute approved by the department 
97 pursuant to s. 1004.85. An applicant who completes one of these 
98 programs and is rated highly effective as determined by his or 
99) her performance evaluation under s. 1012.34 is not required to 


100 take or achieve a passing score on the professional education 
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competency examination in order to be awarded a professional 


certificate. 


At least 1 year before an individual's temporary certificate is 


set to expire, the department shall electronically notify the 
individual of the date on which his or her certificate will 
expire and provide a list of each method by which the 


qualifications for a professional certificate can be completed. 


(8) PROFESSIONAL LEARNING CERTIFICATION PROGRAM.— 


(o) 
oO © Oo YN WD OO BA GO NHN F 


120 Section 4. Subsection (4) of section 1012.562, Florida 


121 Statutes, is renumbered as subsection (5), and a new subsection 
122 (4) is added to that section, to read: 


123 1012.562 Public accountability and state approval of 


124 school leader preparation programs.—The Department of Education 


125 shall establish a process for the approval of Level I and Level 
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126 II school leader preparation programs that will enable aspiring 
127 school leaders to obtain their certificate in educational 


128 leadership under s. 1012.56. School leader preparation programs 


129] must be competency-based, aligned to the principal leadership 
130 standards adopted by the state board, and open to individuals 


131 employed by public schools, including charter schools and 


132 virtual schools. Level I programs lead to initial certification 


133 in educational leadership for the purpose of preparing 


134 individuals to serve as school administrators. Level II programs 


135] build upon Level I training and lead to renewal certification as 


136 a school principal. 


37 (4) PROGRAM PROHIBITIONS; REQUIREMENTS. — 
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Section 5. This act shall take effect July 1, 2024. 
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New complaint against Florida Bd of Education 


From: Brian Smith, DC (briansmithdc@aol.com) 
To: ocr.atlanta@ed.gov,; lorraine.irier@ed.gov 


Date: Saturday, March 16, 2024, 07:39 PM EDT 


Dear Ms. Irier, 


| am sending this to your attention since you handled the first complaint. | have also sent it to the 
OCR Atlanta main e-mail address too. 


There are two attached files: 
1 is the Cover and Transmittal letter 
2 is the Complaint 


The supportive document file is too large to attach as a single file. Seeing that it is made up of 13 
items, these will follow in separate e-mails with the file numbers, 1, 2, 3, ... reflecting the item 
number found in the complaint. 


The lawsuit that held up action by your office on the first complaint was settled on 11 March 2024 
and according to the letter from OCR | have 60 days to file this complaint. The federal court 
system updates its website on the 10th of the month so the details of the settlement will not be 
known until then. What has been released is clear that while certain parts were unenforceable, 
the language of the Florida Statutes have not changed because of the settlement. 


This complaint is basically a duplicate of the first with the addition of some pertinent items such 
as: 


e Fl legislative and Board of Education declaration that Title IX restrictions are "null and void" 
in Florida; 


e Three Presidential Executive Orders from 2021 that deal specifically with the issues in this 
complaint; one of the Orders mandates a report from the Secretary of Education to the OMB 
detailing the various state activities that violate federal provisions and laws. That report is 
not available to the public online as far as | have been able to determine and | requested a 
copy from each office but have yet to hear back. | am certain your office would be able to 
obtain the report or at least those parts of the report that concern Florida. 


e Amicus signed by 16 state Attorney Generals in opposition to the law that is the subject of 
this complaint. 


This attack is part of a decades-long attempt to deprive U.S. citizens of their civil rights if they live 
in Florida. In 1961-1963 the Florida Legislative Investigation Committee scoured the college and 
university faculty and students and summarily fired any faculty member and expelled any student 
identified as gay or lesbian. In 1978 the conservative Save Our Children launched an attack on 
Dade County FL to repeal a gay rights bill that had a good chance of passing. They defeated it, 
and several other bills pending in Florida jurisdictions. 
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| will be traveling begin am leaving the area on Monday and will be traveling for 8 weeks. | will be 
back by the 2nd week in May if you need additional information. 


Respectfully, 


Dr. Brian A. Smith (ret) 
407.457.2800 


1 2024 0316 DSG - OCR 2nd COMPLAINT cover transmittal letter.pdf 
+ 787kB 


2 2024 0316 DSG - OCR 2nd COMPLAINT.pdf 
+ 1.3MB 
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Items/supportive documents fr complaint against FL Bd of Ed 


From: Brian Smith, DC (briansmithdc@aol.com) 
To: ocr.atlanta@ed.gov,; lorraine.irier@ed.gov 


Date: Saturday, March 16, 2024, 11:51 PM EDT 


Item 00 is the index; the rest are as follows (page count at end) 


1 Text of SB1834 4 
2 OCR letter, Mar 2022 2 
3 Letter US Congress, Feb 2022 6 
4 Kelly Hayes “fear-mongering” 4 
5 FL House Summary Analysis 9 
6 Letter Teresa Jacobs, Feb 2022 2 
rd Expansion to include all grades 1 
8 Letter Vice-President, Apr 2023 1 
9 Amicus 16 AGs, Aug 2022 42 
10 Presidential Executive Orders, 2021 12 
4 FS 1006.205 Fairness in .... 2 
a2 FL Rejection of changes to Title IX 41 
13 FL Changes to FS 1004 & 1012 6 


Item 00 Index.pdf 

141.4kB 

Item 01 SB1834 text.pdf 
457.1kB 

Item 02 OCR Itr Mar 2022. pdf 
440.9kB 


Item 03 US Congress letter Feb 2022.pdf 
5.3MB 
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Item 04 Fear mongering.pdf 
882.3kB 


Item 05 FL House Analysis.pdf 
2.6MB 


Item 06 T Jacobs letter Feb 2022.pdf 
472.1kB 


Item 07 Expansion to all grades.pdf 
209.1kB 


Item 08 Letter to VP Apr 2023.pdf 
371.9kB 


Item 09 2022 0803 AG Amicus filed.pdf 
418.1kB 


Item 10 2021 Pres EOs.pdf 
441.9kB 


Item 11 2021 FS Ch 1006 Sec 205 Title IX.pdf 


133.1kB 


Item 12 2023 0524 FL BoE Title IX rejection.pdf 


1.2MB 


Item 13 2024 0306 changes FS 1004 1012 curriculum.pdf 


122.5kB 
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